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Introduction: 
Indonesia’s facade of justice must 

be revealed for what it is

Editorial Board, article 2

I n 1998, Soeharto resigned due to widespread protests 
demanding the restoration of democracy in Indonesia. After 
three decades of oppressive military rule, during the New 

Order regime, democracy was restored to the country. As with 
other countries emerging from authoritarian regimes, such as the 
Philippines, the restoration of democracy in Indonesia followed 
years of developing normative and legal frameworks to protect 
human rights. The absolute freedom from torture is one of the 
fundamental rights Indonesia agreed to protect.

In the same year, 1998, the government signed the Convention 
against Torture and other Cruel, Inhuman or Degrading Treatment 
or Punishment (CAT). In the following years, numerous domestic 
laws on human rights were introduced. Some of these included 
Law 39/1999 Concerning Human Rights and Law 26/2000 
Establishing the Ad Hoc Human Rights Court.   The 1945 
Constitution (in 2000) was amended to incorporate fundamental 
rights as a constitutional guarantee. With the restoration of 
democracy, an enormous contribution was made to the protection 
of human rights.

However, while in principle the people of Indonesia agree that 
no one should be tortured, there is not complete agreement, either 
in the government or in the public that torture must stop. The 
government of Indonesia still resists enacting a specific domestic 
law that criminalizes torture, one that ensures an effective remedy 
for the violation of these rights, in conformity with the CAT. 
Soeharto’s authoritarian regime may have ended, and democracy 
restored; however, his legacy on the use of torture as a tool of 
oppression continues in Indonesian society today.

With all the laws enacted after the collapse of Soeharto’s 
regime, torture victims and their families were led to believe 
that there was hope of obtaining justice. For example, the highly 
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controversial investigations, prosecutions and trials of past 
human rights violations, as discussed in the article by Md. Daud 
Berueh and the interview with Mugiyanto, have not resulted in 
the punishment of the perpetrators of gross violations under 
these human rights laws. Thus, even in cases involving gross 
human rights violations there have been no adequate solutions. 
Torture victims and their families, disappeared victims and their 
families, and victims of widespread extrajudicial executions and 
their families, have not obtained justice.

Meanwhile, in the absence of a specific law on torture in 
Indonesia, torture victims and their families utilize the Penal 
Code and the Criminal Procedure Code. Knowing full well that 
even in gross violations of human rights, to obtain a conviction 
is an uphill battle, torture victims and their families nevertheless 
pursue many avenues to test the efficacy of Indonesia’s legal 
system. They were demanding protection of their absolute right 
to freedom from torture, as promised by the reformasi.

In an article by Answer Styannes and Era Purnama Sari they 
examined torture cases that were investigated, prosecuted and 
decided by the courts. In these cases, the torture victims utilized 
the Penal Code and the Criminal Procedure Code to obtain redress. 
The seven cases examined demonstrate the sheer absence of any 
sort of solutions in practice. At the conclusion of trials, there are 
cases where policemen and soldiers who tortured victims to death 
in their custody were given lenient sentences of only one year. 
And even when the court ordered compensation and rehabilitation 
for torture victims, as in the case of Syamsul Arifin, they are 
not implemented. Many families of torture victims, demanding 
compensation for the death of their loved ones including burial 
expenses, were denied by the court because they were not able 
to produce receipts of their expenses.

In the article by Styannes and Sari it was clear that even the 
concept of restitution, rehabilitation and compensation hardly 
exists in Indonesia’s legal system as it is practiced. They exist 
only in theory and on paper. Mugiyanto, one of the 13 activists 
forcibly disappeared and tortured in a secret underground military 
detention in 1998 stated: the development of a normative and 
legal framework on the prohibition and prevention of torture in 
Indonesia has become meaningless.  An effective solution, when 
it was needed most, could not be afforded.

However, with the investigation, prosecution and trial of several 
State officials who were responsible for torture over the past few 
years, a façade arises that gives the appearance that torture 
victims may obtain justice. One cannot say categorically that the 
government has not done anything to support torture victims and 
their families. But when one examines the struggle of victims in 
pursuing redress in court, it is clear that solutions exist on paper, 
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not in practice. The compensation obtained by some victims, if 
we can call that a victory of sorts, is dwarfed by the enormity and 
the scale of a systematic and widespread practice of torture that 
continues in Indonesian society. 

After 15 years of democracy in Indonesia, the practice and 
the need to torture continues as a deep flaw in the make-up of 
the police, the prosecution and the judiciary. The practice is so 
common. Persons or groups like Komnas HAM and local NGOs, 
who investigate torture cases find it unbelievable that in Hong 
Kong and other parts of the world torture is no longer used as 
a method of investigation. The state of democracy in a country, 
and democratic space for its people, as in Indonesia, will be 
measured and judged by how the government together with the 
people absolutely prohibit torture.

In the summary of 40 cases of torture in Indonesia, it is clearly 
shown that people still struggle to emerge from the legacies of the 
authoritarian past of their government. The practice of torture in 
Soeharto’s era, remains part of the security apparatus and is an 
acceptable method of investigation and social control.

This report is dedicated to all torture victims in the world, 
especially in Indonesia.  This report does not have the perfect 
solution; however, we hope it can contribute to the ongoing 
discourse in support of the struggle of victims and their families, 
leading to a critical understanding of the practice of torture in 
Indonesia. This report hopes to strip away the facade of justice and 
reveal it for what it is, in order to support the absolute prohibition 
of torture in Indonesia.

This report was prepared by Answer Styannes; layout design 
and edited by Danilo Reyes, with the assistance of John Stewart 
Sloan and Sr. Marya Zaborowski in copy-editing. 

Ms Styannes is grateful for the support of local activists and 
human rights NGOs whom she has worked with in the preparation 
of this report. She wishes to thank the Padang Legal Aid Institute 
(LBH Padang) and the Commission for the Disappeared and 
Victims of Violence (KontraS). These are organisations that have 
been very supportive, giving invaluable information and insights 
in the writing of this report.

Also we thank the organisations below for their contributions:

Bersatu untuk Kebenaran (BUK)
Center for Democracy and Civil Society Studies in Bima
Community Legal Aid Institute (LBH Masyarakat)
Jakarta Legal Aid Institute (LBH Jakarta)
Initiative for the Development of People’s Advocacy (PIAR)
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Institute for the Development of Legal and Human Rights 
Study (LPSHAM)

Institute of Policy Research and Advocacy (ELSAM)
Indonesian Legal Aid Institute Foundation (YLBHI)
Justice, Peace and Integrity of Creation of the Evangelical 

Christian Church in Papua (JPIC GKI)
LBH Banda Aceh
LBH Medan
LBH Padang
LBH Jakarta
LBH Lampung
PBHI Jakarta
SKPKC Fransiskan Papua 



article 2    June 2013   Vol. 12, No. 26

Criminal prosecution of seven 
torture cases in Indonesia

Answer Styannes, 
Programme Officer, Asian Human 

Rights Commission (AHRC),
 Hong Kong

I n Indonesia, criminal prosecution of state officials involved 
in the practice of torture is possible. Although torture, as it 
is defined by the UN Convention against Torture and other 

Cruel, Inhuman or Degrading Treatment or Punishment (UN 
CAT), is yet to be criminalised under the country’s legal system; 
however, there have been cases where the police and military 
officers who perpetrated torture had been held criminally liable 
and punished in courts for maltreatment or other provisions.  The 
AHRC recorded at least seven torture cases from 2005 to mid 2013 
which resulted in the punishment of the accused. To conclude 
that such punishment indicates a State where justice is obtainable 
by torture victims and their families in Indonesia, however, is 
misleading. Criminal punishment –or in fact any punishment at 
all – for torturers is still merely the exception and not the norm. 

In most of the cases, torture allegations are not investigated due 
to several factors. Victims and their relatives tend to be reluctant 
in filing a complaint against the police for fear of repercussions 
due to failing protection for witnesses and victims in the system. 
Several cases documented by the AHRC reveals how there is a 
high price to pay by victims or their relatives in submitting a 
complaint against State officials on torture. Six political prisoners 
in Papua, for instance, had been subjected to severe beatings, 
confined to congested cell, denied access to food and water for 
days after submitting a formal complaint on the torture of their 
fellow political prisoner, Buchtar Tabuni (see Story 26). In another 
case, a woman was barred from seeing her detained husband after 
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submitting a criminal complaint against four prison guards who 
abused her husband (see Story 36).

The exceptionality of punishment on State officials practising 
torture is partly caused by the absence of independent mechanism 
for investigating allegation on such abuse. Despite the fact that 
the police have been mentioned by various reports as state agents 
who practised torture the most, they are the same authority with 
powers under Article 6 (1) of Law No. 8 Year 1981 on Criminal 
Procedure Code, to investigate torture allegation. Therefore, 
when a torture victim or her relatives submits a complaint, the 
police simply do not take effective measures but rather come up 
justifications, like absence of substantial evidence, the victim 
was escaping or had been injured prior to the arrest, to reject 
allegations of torture. This paper will discuss torture cases whose 
judgements have been rendered by the court and argues how, 
despite the end results on the punishment of the accused, they 
have only provided the victims with ‘pseudo justice’. This article 
also wishes to point out challenges met by local activists in the 
course of the trial of torture cases.

‘Pseudo justice’ for the victims
During the course of 2005 until the second quarter of 2013, 

the AHRC noted seven torture cases which resulted in the 
punishment of the accused. In most of the cases, the courts 
handed down punishment of less than a year of imprisonment. In 
the case of Hartoyo who was tortured in 2007 due to his sexual 
orientation, for instance, Banda Raya District Court sentenced 
the four police officers who perpetrated the abuse only to three 
months imprisonment (see Story 34). Similarly, in the infamous 
torture case of a Papuan in 2010, military officers who engaged in 
the abuse were only handed down a punishment of 9-12 months 
imprisonment. There is no specific guideline provided by the UN 
CAT on what punishment and how many years of imprisonment 
should be imposed on State officials practicing torture; however, 
in the case of Kepa Urra Guridi v Spain (para. 2.4 of the Comm. 
No. 212/2002, UN Doc. CAT/C/34/D/212/2002 (2005)) the CAT 
Committee held that a year imprisonment is inappropriate thus 
in violation of the State’s duty under the CAT Convention.

No. Case Charges Conviction Punishment
  (Penal Code)

1 Torture of  Maltreatment A police officer 3 years
 Elfrianus resulting in  was convicted imprisonment
 Ulu by 5  severe injuries for Art. 352 (2)
 prison guards (Art. 352 (2)) on maltreatment
 in Kupang,   resulting in
 2005   severe injuries 

2 A man was Art. 170 on Unclear 3 months 
 tortured in  collective  imprisonment
 Aceh due to violence against   and a fine of
 his sexual life in conjunction  IDR 1,000 
 orientation,  with Art. 422  (USD 0.1)
 2007 using of coercion 
  by state officials 

When a torture 
victim or her 
relatives submits a 
complaint, the police 
simply do not take 
effective measures.
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  in obtaining 
  information   
3 Torture and Unclear Article 170 (1) Three officers 
 fabrication of  on collective were 
 charges of JJ   violence against sentenced to
 Rizal in Depok,   life and Article 3 months
 2009, by four   351 (1) on imprisonment
 police officers  common 
   maltreatment 
4 Torture of  Unclear Disobeying 9-12 months
 Papuans by  orders (case imprisonment 
 the military,   was examined
 2010  as a breach of 
   conduct by a 
   military court) 
5 Torture and Unclear, Two police 3-5 years 
 death of  relative of officers were imprisonment
 Yusli in 2011 the victims  convicted for
  were not  Article 351 (2) on
  informed maltreatment 
   resulted in 
   severe injuries 
   while one was 
   convicted for 
   manslaughter 
   under Article 359 
6 Torture and 1st charge – Art. 351 (1) Four officers 
 death of Erik Art. 170 (2) on common were sent to 
 Alamsyah point 3 on maltreatment 10 months 
  collective  imprisonment;  
  violence against  two others 
  life resulted in  were sent to 
  death; OR  1 year 
  2nd charge –  imprisonment
  Art. 351 (3) 
  on maltreatment 
  resulted in 
  death; OR
  3rd charge - 351 
  (1) on common 
  maltreatment; 
  OR
  4th charge – 358 
  (2) fight resulted 
  in death  
7 Torture and 1st charge –  Art. 351 (1) Two officers 
 death of two Art. 351 (3) on on common were sent to 
 minors/ maltreatment maltreatment 2 years
 brothers in resulted in  imprisonment;  
 Sijunjung death; OR  one other was
  2nd charge –  sent to 18 
  Art. 351 (2) on  month 
  maltreatment  imprisonment 
  resulted in  while and 
  severe injuries;   another was
  OR 3rd charge –  sent to 3 year
  Art. 351 (1)  imprisonment 
  on common 
  maltreatment.  

Table 1. Court judgement on torture cases

“

”

In most cases, 
the courts handed 
down punishment 
of less than a year 
imprisonment.
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In 2005, Kupang District Court sentenced a police officer guilty 
for maltreating a criminal suspect to three year imprisonment (see 
Story 42). Early this year, the Sijunjung District Court handed 
down a punishment of 18 months to three year imprisonment 
to four police officers who tortured two brothers to death at the 
end of 2011 (see Story 9). The most recent judgement comes from 
Cibinong District Court which sentenced three police officers to 
two to five years imprisonment for torturing and shooting to death 
Yusli, a 23 year old man (see An interview: ‘Justice don’t come 
easy; searching for truth is risky’).

Justice is not merely a matter of number. Although the 
punishments in those three cases are more severe, justice remains 
to be denied because there is no recognition by the State as to 
what has happened. While punishing the perpetrators in one 
hand, the courts examining the complaints of torture does not 
consider all relevant facts. The court rather ‘cherry-picked’ those 
evidence to make sure it would not really harm the reputation 
of the perpetrators. In the 2005 for example, in a torture case in 
Kupang, although the victim reported that five prison guards have 
tortured him but the court only punished one of the perpetrators 
supposedly due to lack of evidence and witnesses.

In the case of torture of two 
brothers in Sijunjung, the four police 
officers who were tried were convicted 
only for maltreatment under Article 
351 (1) of the Indonesian Penal 
Code imposing a punishment of a 
maximum imprisonment of two years 
and eight months or a maximum 
fine of three hundred rupiahs. The 
lenient punishment in Article 351 
(1) in cases of torture has been a 
concern, let alone that maltreatment 
is itself not suitable to death arising 
from torture. The perpetrators should 
have been convicted under Article 
338 for murder or Article 351 (3) 
for maltreatment leading to death; 
however, by not imposing such 
punishment the judges in effect 
exonerated the perpetrators from any 
liability to the victims’ death.

Similarly, in Yusli’s case even 
though the three police officers who 
tortured and shot the young man 
to death have been sentenced to 
three to five years imprisonment, 
the court convicted the two only for 
maltreatment resulting in severe 
injuries as prohibited in Article 351 (2) 
of the Penal Code. There was another 
officer who was held responsible for 

Budri (left) and Faisal were found dead inside the toilet of 
Sijunjung Sub-District Police Station, West Sumatra. The 
police claimed the brothers committed suicide.
Photo: LBH Padang

“

”

In the case 
of torture of 
two brothers in 
Sijunjung, the four 
police officers were 
convicted only for 
maltreatment.
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Yusli’s death but he was convicted only for manslaughter under 
Article 359 of the Penal Code and not murder. By relying on the 
version of story of the police, the court accepted that Yusli’s death 
was an accident effectively ignoring evidence that the shooting 
was deliberate due to gunshot to his left chest.

Challenges in prosecution of torture cases

It has often been mentioned that the prevalence of light 
punishment for State officials engaging in torture is a result of the 
absence of an article criminalising torture. It may be true to some 
extent yet it is misleading to assume that it is always the case. 
With the current available criminal provisions, there are actually 
ways for law officials to provide the victims with justice had they 
have genuine motivation to punish torturers and prevent torture 
from occurring. In the cases of Sijunjung and Yusli, in prosecuting 
the perpetrators the law enforcement officials had the choice of 
filing charges of murder, collective violence resulting in death and 
maltreatment provided under Article 170 (2) point 3 of the Penal 
Code. Punishments carried by these articles range from seven to 
15 years of imprisonment. However, in the prosecution of cases 
they deliberately choose to file charges that were ‘convenient’ 
for the perpetrators. If this practice is allowed to continue even 
having a law on torture would not bring any significant impact 
in ensuring remedy for victims and punishment to perpetrators. 
This is not to suggest that there is no need to criminalize torture 
in line with the CAT Convention.

The Government of Indonesia has a legal obligation to 
criminalize torture as State party to the CAT Convention. As 
pointed by the CAT Committee one of its general comments, ‘[b]y 
defining the offence of torture as distinct from common assault 
or other crimes... will promote the Convention’s [against Torture] 
aim, inter alia, by alerting everyone, including perpetrators, 
victims, and the public, to the special gravity of the crime of 
torture’. It is important to emphasized that there are systemic 
problems that cannot be solved simply by enacting a domestic law 
prohibiting and punishing torture. The law enforcers must also 
use most relevant and suitable criminal provision in charging, 
prosecuting and convicting individuals who committed torture.

No Articles                  Crimes Maximum 
 under the  Punishment 
 Penal Code

1 Art. 170 (1) Collective violence against 5   years and 
  property or life 6 months
2 Art. 170 (2) Collective deliberate violence 7 years 
 point 1 against property or life or if such
  violence resulted in injuries 
3 Art. 170 (2) Collective violence against 9 years 
 point 2 property or life if such violence 
  resulted in severe injuries 
4 Art. 170 (2) Collective violence against 12 years 
 point 3 property of life if such violence 
  resulted in death 

“

”

In the prosecution 
of cases they 

deliberately choose 
to file charges that 

were ‘convenient’ for 
the perpetrators.
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5 Art. 351 (1) Maltreatment 2 years and 
   8 months
6 Art. 351 (2) Maltreatment resulting in 5 years 
  severe injuries 
7 Art. 351 (3) Maltreatment resulting in death 7 years
8 Art. 338 Murder 15 years
9 Art. 340 Premeditated murder Death sentence
   or life 
   imprisonment or
   20 years 
   imprisonment
10 Art. 359 Manslaughter 5 years 
   imprisonment
11 Art. 422 Using of force by state officials 4 years 
  to obtain confession or information 

Table 2.  Provisions in the Penal Code that could apply on torture cases

The nexus between the police and the prosecutors

The police, as the institution with exclusive authority to handle 
criminal investigation, have enormous powers to decide which 
charges in penal law should be employed in prosecuting criminal 
suspects. Once the police completed their investigation they 
would submit their findings to the prosecutor. The prosecutor 
will examine whether or not the case requires more evidence and 
that the police needs to investigate further. Since the prosecutor 
has the responsibility to ensure successful prosecution of cases, 
they could instruct the police to investigate further. They could 
also request the police to amend the charges if they are of the 
view that the charges the police had filed are irrelevant or not 
suitable. Once the prosecutor is satisfied, he or she will draft 
an indictment letter which prescribes, inter alia, the charges on 
which the accused would be tried. Depending on the case, the 
prosecutor may impose single, alternative or cumulative charges 
on the accused. A panel of judges would examine the case and 
decide whether the accused is guilty as charged.

Pursuing alternative charges in prosecution of cases is perhaps 
the safest method; however, this method is problematic in two 
ways. First, it is too much for the accused to make their own 
defence in court; second, the law enforcement officials could 
exploit this to camouflage an injustice at the victim’s disadvantage. 
The need of alternative charges is based on the concerns that 
failure to prove a crime in single or cumulative charges would 
result to acquittal of the accused. Though a criminal proceeding 
based on alternative charges could lead to the punishment of 
the accused, it is giving false impression to public that justice 
has been done whilst actually the punishment has been lenient. 
The result could please the public and the perpetrators, but not 
the victims and their family. This is what happened in the case 
of Sijunjung (see Story 9). In this case, the prosecutor pursued 
alternative charges which resulted to the conviction of four 
police officers for the torture of brothers to death for common 
maltreatment under Article 351 (1) of the Penal Code. Imposition 

“

”

The police has 
enormous power to 
decide which charges 
in Penal Code should 
apply in prosecuting 
criminal suspects.
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of punishment does not mean justice has already been served. 
It should have also included recognition of the wrongdoings and 
disclosure as to what had happened by the State. A proportionate 
punishment for violation of the criminal offence also forms part 
of recognizing the wrong.

Under the current setting, theoretically the prosecutors have 
a supervisory role over the police on what charges could be filed 
in prosecution of cases in court. However, this supervisory role 
has been problematic due to close working relationship between 
the police and prosecutors whom they police had subjected for 
an investigation. The police and the prosecutors tend to work 
by protecting each other. In a consultation with local activists 
in November 2012, one of them noted that: ‘they [the police and 
prosecutors] have collaborated in dirty practices previously that it 
is difficult for one of them to reveal the other’s wrongdoing. If one 
is trying to do so, the other will remind him or her: ‘do not forget 
that I know your bad track records’.  The absence of an effective 
legal mechanism which would ensure that prosecutors would 
prosecute cases in line with the provision of the Penal Code has 
aggravated this problem. This could be addressed by embedding 
a mechanism within the trial process which would minimise the 
role of the prosecutors by employing criminal provisions as they 
wish without being held to account. For judges to have power to 
order the prosecutors amend their charges and the indictment, 
once they are of the opinion that the nature of charges being 
pursued on the perpetrators are in line with the penal code, could 
probably address this problem also.

Also in criminal trials, to prove a crime has also been 
challenging. The current criminal procedure code lists types 
of evidence admissible before the court. Under the Criminal 
Procedure Code, it requires testimony of the witnesses, of an 
expert, documents, circumstantial evidence and the testimony 
of the accused. To ensure conviction, at least two of these types 
of evidence must be met and in practice one of them should be 
the testimony of witnesses. In addition, the code also requires 
testimonies from at least two witnesses. All there requirements 
have been very difficult to meet in most torture cases. Apart from 
that, under the Indonesian legal system the burden of proof in 
most criminal cases, including cases of torture, lies upon the 
prosecutors. This was one of the concerns raised by Prof. Manfred 
Nowak, UN Special Rapporteur on Torture and other Cruel, 
Inhuman or Degrading Treatment or Punishment, in his report 
(UN Doc. A/HRC/7/3/Add.7, 10 March 2008) after his visit to 
Indonesia. 

In addition to the difficulties of finding witnesses in torture 
cases due to the secretive nature of the crime, in cases where those 
individuals are actually available there is no adequate protection 
provided for them. Local NGOs ELSAM and Padang Legal Aid 
Institute (LBH Padang) reported that during the trial in the case 
of Erik, the ELSAM and LBH Padang in its press release on 22 
October 2012 that the witnesses were inside a car carrying the 
accused when they appear in court. The key witness had changed 

“

”

The police and 
the prosecutors 

tend to work by 
protecting each 

other.
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The witnesses 
were inside a car 
together with the 
accused when they 
appear in court.

his testimony when they testified in court. He earlier told LBH 
Padang and the National Human Rights Commission (Komnas 
HAM) that although Erik had tried to escape from arrest and fell 
over, he was not in any way hurt. This was in total contradiction 
with the police’s claim that Erik was injured because he fell off 
his motorbike and had his head hit metal fences. In court, the 
witness testified consistent with the police’s version of story about 
Erik’s death.

Also, there were practical difficulties in getting an expert witness 
to testify. Activists assisting the family of brothers in Sijunjung 
case, for instance, had been complaining about the difficulty in 
finding a forensic expert who could support their argument that 
the victims died from torture and not suicide as claimed by the 
police. In the similar case, there was an independent medical 
report produced by Komnas HAM which concludes that there 
are strong indicators that the brothers have been murdered. Yet 
these reports were ignored by the judges. In the case of Yusli, the 
testimony of a legal expert from the University of Indonesia too, 
who argued that the abuse should be categorised as premeditated 
murder, has not been considered by the court judges.

Erik Alamsyah was tortured to death in 2011. This photograph was taken by a journalist who witness the victim 
tortured in the police custody. The perpetrators were prosecuted and convicted for imprisonment of less than a 
year.   Photo: LBH Padang
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The obligation to 
prevent torture 

requires the state to 
criminalise torture 
and establish a set 

of safeguards 
against it.

In taking decisions on how severe or lenient a punishment 
should be imposed, the judge has the discretion to consider both 
aggravating and mitigating factors. In general such consideration is 
considered to be good as it gives a judgement a touch of humanity 
and not simply a formal and legalistic one; however, in torture 
cases mitigating factor taken into account is often unreasonable. 
In some cases perpetrators who are senior officials had received 
lenient punishment because the judges considered their service 
to the country as mitigating factor rather than aggravating one. In 
the torture case of Hartoyo (see Story 34), the judge had justified 
imposing light punishment on the perpetrators of torture because 
they are ‘police officers who are needed by their country’. 

Yeni, the sister of torture victim Yusli, also recalled that the 
court’s judgement on his brother’s case, the judges also invoked 
similar reasoning. This practice is in total contradiction with the 
basic concept of human rights which claims that human rights 
violations are something more severe than ‘ordinary crimes’ for the 
reason that those who perpetrated those abuses are state officials 
who have breached their utmost obligations and responsibility to 
protect the rights of the people. In fact, the severity of criminal 
offense committed by the state agents is clearly stipulated in the 
Indonesian Penal Code, which states that: in Article 52, crimes 
perpetrated by state agents in their official capacity should be 
punished with a punishment that is one third more severe than 
when it is committed by a civilian. Therefore, it is clear that the 
imposition of light punishment by judges upon the public officials, 
by justifying that their service to the government is a mitigating 
factor, is contrary to principles of national law and international 
human rights law.

Conclusion

On the issue of torture, the State has two core obligations: to 
prevent and to punish. The obligation to prevent torture requires 
the state to criminalise torture and establish a set of safeguards 
against it, like reducing period of detention, ensuring detainees’ 
access to independent medical treatment and lawyers, detainees 
prompt access to judges. In the last few months up to the time of 
writing, the House of Representatives have been active again in 
promoting its plan to revise the Penal Code and Criminal Procedure 
Code which would accommodate some of these safeguards on 
prevention and prosecution of torture. Where there has been 
much attention on the prevention of torture, little attention is 
paid on the aspect of punishment aspect. Both prevention and 
punishment are equally important in the elimination of torture.
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Reparation for torture victims 
in theory and practice

Era Purnama Sari, 
Deputy Director

LBH Padang (Padang Legal Aid 
Institute), Indonesia

T he right of victims of human rights violations to remedy 
may be understood both in procedural and substantive 
senses. Under the former sense, the State has the 

obligation to ensure that an effective complaint mechanism is 
available and accessible for the victims. An expected outcome from 
such provision of remedy is the punishment of the perpetrators as 
well as the recognition of the State on what had happened thus 
fulfilling the victims’ right to the truth. The other side of remedy 
is that which is aimed at reparation for the victims, including the 
provision of rehabilitation or compensation. 

The Criminal Procedure Code enacted in 1981 briefly regulates 
the provision of monetary damages for the victims of crime. Yet 
it was only after the establishment of the Witnesses and Victims 
Protection Agency (LPSK) one of whose tasks is to assist the 
victims of crime as well as human rights violations in applying 
for restitution or compensation, the issue on the right to remedy 
for torture victims is more widely discussed. This paper examines 
the reparation mechanisms in the Indonesian legal system. It 
highights two recent torture cases where a request for restitution 
has been submitted which demonstrates the practical challenges 
in providing substantive remedy for victims of torture. 
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Citing the Basic Principles and Guidelines on the Right to 
a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of 
International Humanitarian Law (Basic Principles), the General 
Comment No. 3 of the UN Committee against Torture emphasises 
that ‘the comprehensive reparative concept’ comprises of 
restitution, compensation, rehabilitation, satisfaction and 
guarantees of non-repetition. This paper will limit its discussion 
on the first three measures, since the current law in Indonesia 
only recognises and regulate these.

General Comment No. 3 defines ‘restitution’ as ‘a form of 
redress designed to re-establish the victim’s situation’ before she 
or he was tortured. In the similar document, the Committee points 
out that the term ‘compensation’ refers to monetary compensation 
paid to the victims for ‘any economically assessable damage 
resulting from torture or ill-treatment’. The Committee further 
emphasises that the concept of rehabilitation shall be understood 
as a form of redress in which medical and psychological care as 
well as legal and social services shall be made available for the 
victims of torture.

Domestic law inconsistent with human rights norm

Regulation and recognition on the rights of torture victims to 
restitution, compensation and rehabilitation exist in different 
laws and regulations. However, the concept of these three forms 
of redress under the Indonesian laws is not in accordance with 
international human rights standards. For instance, Indonesian 
Law No. 8 Year 1981 on Criminal Procedure Code and Law No. 
26 Year 2000 on Human Rights Court, which accommodates 
provisions on rehabilitation, interprets such form of redress as 
recovery of one’s reputation instead of a set of measures to provide 
medical and psychological care as required by international law. 
The obligation of the State to provide medical and psychological 
care for victims of human rights violations is not understood as 
‘rehabilitation’ but ‘medical and psychosocial assistance’ to be 
provided by the LPSK. 

Under these laws, both terms ‘restitution’ and ‘compensation’ 
refer to payment of damages to the victims. The only difference 
between them lies in the party who will bear the cost of the 
payment: in restitution, it is the obligation of the perpetrators;  
in compensation, it is the State who bears the obligation. 
Compensation can be provided by the State only in cases where 
the actual perpetrators cannot afford to provide the victims with 
payment damages.

There are three legal venues which can be pursued by victims 
of individual torture case if they wish to pursue their right to 
restitution. The first mechanism is established under Articles 
98 to 101 of the Criminal Procedure Code where the request 
for restitution should be submitted to the prosecutors who will 
demand the judges to give restitution order to the accused. Victims 
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of torture or their families should submit the request before the 
accused delivers his or her defence plea. The judges will later 
decide whether such request should be granted and the accused 
should be ordered to pay for the restitution.  

 In addition to the mechanism provided by the Criminal 
Procedure Code, under the Government Regulation 44/2008 the 
victims and their family may submit a request for restitution to 
the LPSK. If the LPSK is of the view that the request is admissible 
and reasonable, they will forward it to the prosecutors. This 
mechanism is almost similar with the one provided under the 
Criminal Procedure Code apart from the fact that the request 
from LPSK can be submitted to the prosecutors either before the 
accused delivers his or her defence plea or after the court has 
delivered its final judgement on the case at stake.

Another legal remedy which can be pursued by torture victims 
or their families to obtain their right to restitution is under Article 
1365 and/or 1367 of the Civil Code, which allows a civil suit 
against the perpetrators. However, the disadvantage of pursuing 
this legal venue is that it usually takes a long time and the 
proceedings are expensive. Unlike in criminal proceedings where 
the victims do not have to pay the court for a case to be examined 
or to the prosecutors to represent them, in civil suits they have 
to bear the costs for registration and perhaps for legal counsel. 

The advantage of using a civil suit which cannot be found in the 
two other restitution mechanisms is that it may be used to hold 
the State responsible for the torture and ill-treatment that took 
place. In restitution mechanisms under the Criminal Procedure 
Code and the LPSK, the obligation to provide restitution for 
torture victims lies exclusively on the accused as provided by the 
Government Regulation 44/2007. If the accused does not have 
adequate financial means the judgement cannot be executed. 

Of equal importance is the question of the effect of the court 
orders. The fact that restitution in individual torture cases becomes 
the sole responsibility of the person accused thereby making the 
dispute only between citizens and not an issue of human rights 
violation where the State has the utmost responsibility. By not 
taking responsibility in providing restitution for torture victims, 
the government evaded from its obligation under international 
law to bear the responsibility in providing redress for the victims 
of torture.

Case study 

Sijunjung and Erik Alamsyah torture cases
In the West Sumatra province, the torture cases of Sijunjung 

and Erik Alamsyah which happened in separate incidents wherein 
the victims’ family pursued restitution. These cases have in 
common: the victims were arrested on allegation on motorcycle 
theft; they were tortured and died in the police custody. An 
investigation was conducted in these cases, the court tried the 
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case and victims’ family requested for restitution but they were 
all rejected by the court.

In the Sijunjung torture case, the victims were brothers Faisal 
(14) and Budri (17). They were tortured by the police in December 
2011. The police first arrested Faisal on allegation of stealing 
money from a mosque, but later they accused him of stealing a 
motorcycle. Faisal was detained for a week before he was found 
dead on 28 December 2011 at the Sijunjung Sub-District Police 
Station. Under the Indonesian law, the brothers are considered 
children. They were supposed to be investigated as suspects 
under the juvenile law and criminal procedure which does not 
require detention.

Faisal’s family suspected that he had been tortured while in 
detention. In several visits to the police, he looked pale and had 
bruises all over his back. He asked his family not to visit him 
because he had been threatened that he would be tortured even 
more. In the last visit, Faisal’s family saw him visibly weak that 
he could not even stand up. His legs were wrapped with black 
plastic bags. Only later it was found out that the police wrapped 
his legs to cover the wounds.

After learning about Faisal’s death, his family immediately went 
to the police station. Here they were shocked to learn that it was 
not only Faisal who had died but also his brother, Budri, whose 

Ewan Mulyadi joining a protest to mark the UN International Day in Support of Victims 
of Torture in Padang, Indonesia.     Photo: AHRC/Danilo Reyes
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body was placed inside a cadaver bag labelled as ‘Gepeng’ not 
his name. The police claimed Faisal and Budri committed suicide 
while in detention. Instead of providing an explanation, the police 
forced the family to sign a letter declaring that they would not 
sue the police for their deaths. They had no choice but to sign 
because if they refuse to sign they could not claim the bodies. Yet 
after their bodies were taken home the families discovered the 
severity of injuries on the bodies and decided to have the bodies 
autopsied at a local hospital.

After the incident, LBH Padang and Komnas HAM conducted 
an investigation where they discovered more irregularities 
surrounding the victims’ deaths. The police version that Faisal 
and Budri had committed suicide by hanging could not have been 
possible because their feet were touching the floor when they were 
found dead. It is more plausible that the police had tortured them 
to death and to cover-up they hung their bodies to deliberately to 
give the impression they had committed suicide.

In another case, Erik Alamsyah was arrested on 30 March 
2012 at 2pm for allegedly stealing a motorcycle. A few hours 
after the arrest, Erik was found dead at the Bukittinggi Sub-
District Police Station due to torture. He died while being taken 
to the hospital. Before Erik’s arrest, his friend, Marjoni, who 
was allegedly involved in trading stolen motorcycles, had been 
tortured for about one week after his arrest. The police forced 
Marjoni to reveal the names of his friends who were also engaged 
in the crime. Based on the information given by Marjoni under 
torture, the police arrested Erik and Nasution Setiawan – all of 
them were subjected to torture. Erik died due to torture and his 
two friends, Marjoni and Nasution, who were arrested together 
with him witnessed how he was tortured. They saw Erik was in 
pain holding his stomach. Marjoni and Nasution saw blood stains 
on the floor when they were taken inside a room where Erik had 
been interrogated earlier.

After Erik’s death, the police visited the family to inform them. 
The police, however, claimed that Erik died due to traffic accident. 
Erik’s family told the police that they could accept the death of 
their son, but the police insisted they must sign a letter declaring 
that they would not prosecute the police over Erik’s death. After 
they had Erik’s body autopsied they have discovered evidence 
that Erik’s death due to accident could not have been the case.

The restitution proceedings

In these two cases restitution requests have been submitted 
to the LPSK and the prosecutors prior to the judgement of the 
court. This mechanism was chosen because this process is quicker 
and more effective. Under this option, the judgement on the 
restitution would be received at the same time of the judgement 
on the criminal case.

In the case of Erik Alamsyah, the restitution request was 
submitted to the LPSK on 11 May 2012, one month after his death. 
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The correspondence with the LPSK has been initiated since this 
case was revealed to the public. On 7 April 2012, LBH Padang 
lodged a request for witness protection for Marjoni and Nasution, 
the key witnesses. Responding to such request, the LPSK held 
a meeting with LBH Padang as well as the family of the victim. 
The request was later discussed by the LPSK internally who later 
provided a written notification to the family as well as LBH Padang 
that witness protection request has been granted.

In addition to the witness protection request, the family and 
LBH Padang also submitted a request for restitution. The LPSK 
asked LBH Padang and the family to prepare several administrative 
requirements which included the identity card of Erik, the death 
certificate as well as to verify the amount demanded for restitution. 
In the request, the family demanded for the return of Erik’s 
belonging which included money and a cell phone as well as 
reimbursement for expenses paid by the family for the autopsy, 
funeral expenses and religious ceremonies. All requirements have 
been completed by 2 July 2012. The LPSK submitted an official 
restitution request to the district prosecutor. But on 22 October 
2012, the Bukittinggi District Court in its judgement on the case 
(Case No. 75/Pid.B/2012/PN.BT) dismissed the request only 
because there were no receipts to the expenses being claimed. 
The failure of the family to meet the requirements, however, was 
simply because they did not know it was required. They had 
no idea that for every expense they spent for the funeral and 
religious ceremony they were supposed to keep receipts to be 
produced in court. This is despite the fact the amount of money 
that the family were claiming were all related to expenditures on 
the death of the victim. The judges, however, did not consider 
this. The judges also did not order the return of Erik’s personal 
belongings to his family.

As the representatives of the victim and the family were before 
the court, the prosecutor was supposed to take all necessary 
measures to ensure that the restitution request will be granted. For 
instance, by presenting witnesses who could give testimony related 
to the expenses. However this is very challenging in Indonesia 
where law enforcement officials do not have any understanding on 
restitution as the right of the victims of human rights violations, 
coupled with the fact that restitution concept in Indonesia is still 
very weak and not in accordance with international standards.

Learning from the restitution issue in Erik’s case, LBH Padang 
attempted to perfect their restitution request in the case of 
Sijunjung. All the requirements established under the Government 
Regulation No. 44 Year 2008 on the grant of compensation, 
restitution and assistance to the witnesses and the victims have 
been met. The restitution request was submitted by LBH Padang 
to the LPSK on 4 June 2012 in a letter numbered 84/SK-E/LBH-
PDG/VI/2012. In the request letter, it was described that the 
death of Budri and Faisal resulted in damages and loss suffered 
by their family.

In the process of submitting the request for restitution there 
was a discussion on whether the restitution can only cover the 
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expenses that had been spent or whether it can also cover other 
potential loss such as income which would have been obtained 
by the victims and their family had they continue to live. In the 
case of Sijunjung, Budri was the breadwinner and his death 
means huge loss of income to his parents. The parents are too 
old it is impossible for them to work and had been suffering from 
depression. After long discussion, it was finally decided that the 
restitution request will include potential loss will be suffered by the 
family. This was based on the consideration that the Indonesian 
judges have the authority to accept the petitioner’s request in 
part but not more than what is demanded.

One of the requirements the victims’ families found difficult 
to meet was a letter from the police confirming that Faisal 
and Budri were victims of crime since it was the police officer 
themselves who had perpetrated the crime on the victims. Though 
they did get a letter from the police, however, the content was 
very general and failed to mention which provisions of the Penal 
Code the victims rights have been violated. After the discussion 
was completed and all administrative requirements (victims’ 
identity, receipts of actual damages 
suffered, copy of the death certificate, 
confirmation letter from the police, 
and a letter confirming the family 
relationship between the victims 
and the complainants) were met, the 
LPSK submitted a restitution request 
to Sijunjung District Prosecutor 
on 15 January 2013 under a letter 
numbered S-220/4/LPSK/11/2012 
dated 27 November 2012.

The victim’s family and their 
lawyer were confident the restitution 
request would be granted when the 
judges also ordered a negotiation 
of restitution payment between the 
accused and the family. The judges 
gave such order after the accused 
also expressed willingness to pay 
for restitution but offered they could 
afford only up to IDR 20 million 
(approximately USD 2028) which 
the victims’ family rejected since 
they were confident the court would 
satisfy their demand for restitution.

However, on 29 January 2013 the 
Sijunjung District Court held in its 
decision (Case No. 136/Pid.B/2012/
PN.MR) rejecting the request for 
restitution arguing that the death 
of Faisal and Budri was not due to 
torture. The court’s judgement gives 
rise to question on whether the 
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Syamsidar (right), mother of Faisal and Budri, joins a protest 
against torture in front of the police headquarters in Padang, 
Indonesia.   Photo: AHRC/Monicha Lelly
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restitution mechanism affords remedies for victims of torture. 
As for the restitution claim for the potential loss of income, the 
judges also rejected the request citing Article 99 of the Criminal 
Procedural Code which grants restitution only to actual expenses 
spent by the victims or the family.

At the moment, in support of Erik’s family, the LBH Padang 
would be filing a civil suit in Bukittinggi District Court against 
West Sumatra Regional Police, as well as six police officers, which 
have been found guilty for torturing Erik. The civil suit is based 
on a provision that is similar to tort under Articles 1365 and 1367 
of the Civil Code. The West Sumatra Regional Police is being sued 
for failing to effectively investigate a motorcycle theft, in which 
Erik Alamsyah had been alleged to have been involved; whilst the 
six officers are being sued for causing damages to his family. The 
family is demanding that all defendants must provide restitution, 
both for pecuniary and non-pecuniary damages, as well as to 
deliver public apology in printed local and national media. 

As for the torture case in Sijunjung, civil suit has not been filed 
because the Supreme Court is currently examining the appeal 
from one of the convicted police officers.

Conclusion

The struggle of the victims’ families to demand their rights is 
tedious. Reflecting from old cases of restitution, even if in the 
civil proceeding the judges come up with a judgement in favour 
of the victims, the implementation would be another challenge. 
The case of Iwan in 2006 (see cover photo) is a clear example to 
this. The police officers from Kinali Pasaman Barat Sub-District 
Police shot Iwan in his stomach. After the shooting, the lower part 
of Iwan’s body rots that caused his disability. He lost both his job 
and capacity to work. With legal assistance from West Sumatra 
PBHI, Iwan lodged a civil suit against the police as an institution 
as well as the officers in their individual capacity. 

In 2010, the judges granted Iwan’s request and ordered the 
police to provide him restitution. However, until today Iwan has 
not received any restitution because the police have no budget 
for such purpose. 

The above mentioned cases depict the difficulties and challenges 
met by victims of human rights violations in obtaining their right 
to restitution. It is challenging as the regulation on restitution is 
not in compliance with international standards. Along with the 
tendency of the judges who often prioritise law over justice, such 
imperfection leads to the difficulty in providing restitution for the 
victims in practice.  (Answer Styannes contributed to this article)
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T he UN Convention against Torture and other cruel, 
inhuman or degrading treatment and punishment 
defines the use of torture committed for the purpose 

of eliciting confession or information, to threaten, coerce or 
discriminate the victims. Under the Soeharto regime, torture 
was practised by the military against Indonesians critical of the 
government. Today, torture is deeply embedded in the police 
establishment in the conduct of their daily law enforcement duties.

This article will describe how torture had been practiced in the 
past. The ‘past human rights abuses’ refers to gross violations of 
human rights under the New Order regime (1965-1998), in which 
Article 43 of Law No. 26 of year 2000 on Human Rights Court, 
allows prosecution in an Ad hoc Human Rights Court. The Law 
No. 26 of year 2000 recognizes retrospective principles which 
allow prosecution of cases prior to its enactment. These includes 
prosecution in cases of the purge of ‘communists’ in 1965-1966; 
shooting and murder in Tanjung Priok in 1984; shootings in 1982-
1985; the assault and murder of villagers in Talangsari Lampung 
in 1989, and the abduction of activists in 1997-1998. The law 
stipulates that there no statute of limitations would be imposed 
for gross violation. This paper will examine how the government 
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responded in providing reparation to victims of the past during 
Soeharto regime under the current law.

A. Methods of torture experienced by victims

Purge of ‘communists’ (1965-1966)

Events of mass killings of suspected communist occurred 
during the transition period from the Old Order regime of former 
President Soekarno to New Order regime of former President 
Soeharto. Through the establishment of the security command 
and order in 1965, Soeharto ordered the military and community 
organisations to arrest Communist Party members and their 
supporters. As a result, many people allegedly involved with the 
Party were arrested and detained without legal process. Between 
five hundred thousand to two million people were believed to have 
been extra judicially killed.

The torture of individuals alleged to be supporters of the 
Communist Party took place in military detention facilities. In 
its investigation report, the National Human Rights Commission 
(Komnas HAM) summarizes the information from witnesses and 
victims. One of them explains the methods of torture used by 
the military. In the victim’s testimony, he said he was arrested in 
Gandhi Road in North Sumatra on allegation that he was involved 
in the Communist Party. In Komnas HAM’s report, the victim 
noted that while he was under interrogation by the military, he 
was hit on his back and thighs; he was flogged, kicked, beaten 
with batons, kept in a toilet filled with human excreta for 10 days 
and soaked in water for about a week. He was electrocuted to 
force him to admit that he had a gun. He was detained for four 
and a half years without trial.

Tanjung Priok massacre (1984)

On 12 September 1984, hundreds of protestors were killed 
and many others have disappeared when the military violently 
dispersed thousands of protesting religious leaders and their 
communities in North Jakarta Military District Command. The 
military indiscriminately shot at the protestors. Many protestors 
were arrested, one of whom was my father. At the military 
intelligence office in Tanah Abang, Central Jakarta, he was 
interrogated. He was questioned by four military men about the 
whereabouts of his other colleagues. They tied his hands. When he 
told them he did not know, they would repeatedly beat him with 
an iron pole until he lost his consciousness. He was transferred 
to the office of Kramat V Regional Security and Defence Command 
(Laksusda) in Central Jakarta. Laksusda was a military unit 
under the control of Security and Order Rehabilitation Command 
(Kopkamtib) whose task at that time was to arrest and interrogate 
persons opposing the policies of President Soeharto.

In Laksusda, my father was again asked the same questions. 
His replies were similar to those who had questioned him. He 
was electrocuted for two days. He was taken back to the home of 
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military prisoners in Cimanggis, West Java. Here, his hair was 
shaved, he was threatened and forced to do physical activity, like 
a hundred pushups and sits ups every time they question him. 
If he refused to do so, the military police would step on him. My 
father was sentenced to 14 years imprisonment for his alleged 
subversive activities. His story and that of many other victims is 
narrated in a book titled: ‘They said God is not here: voices of Priok 
Tragedy victims’ published by KontraS in 2004. All the victims held 
at the military detention facilities were tortured, intimidated and 
terrorized. A report by Komnas Ham on Tanjung Priok indicates  
the methods of torture used against the detainees also includes 
beatings with weapons and kicking.

Mysterious shooting (1982-1985)

A joint military and police operation against thugs to reduce 
crime rates in Yogyakarta, Semarang in Central Java and in 
Bandung in West Java, have left around 9,000 people who 
were suspected thugs killed. Their bodies had traces of torture  
indicating they were tortured before they were executed. The report 
of Komnas HAM on this case indicated the victims have suffered:

Wounds on their neck indicating they had been strangled with wire before 
they were shot dead; 

Two victims were found dead with burnt hands;

A victim was hit using a rattan on the back;

A victim was forced to wear only his underwear and stand under the sun 
for hours;

A victim was soaked in water up to his nose. Nails were placed pointing 
atop the victim’s head; 

A victim was dragged as shown in bruises all over his body.

Massacre of Talangsari in Lampung (1989)

In 1989, military officers assaulted a group of civilians who 
allegedly wanted to establish an Islamic country in Indonesia, in 
Talangsari, Lampung. The assault left about 130 persons dead 
and displaced 77 others. About 46 people were tortured. After the 
assault, the military and the police arrested dozens of individuals 
opposing the government’s policy. Those arrested were tortured 
in several detention places in Lampung district.

Abduction of activists in 1997-1998

During this period, members of Student Solidarity for 
Democracy (SMID) who were demanding for restoration of  
democracy in Indonesia were abducted by the military. Their 
critical views were deemed threat to the State. While some of them 
were released, 13 others are still missing until today. One of the 
victims (see Mugiyanto’s interview) Mugiyanto, testified that he 
was tortured, and electrocuted. In an interview by the AHRC, he 
narrated his experience while in the military’s custody:
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“I was interrogated for 
two days. I was blindfolded 
and stripped. I could only 
wear my underwear. 
During the interrogation, 
I was electrocuted, beaten, 
threatened, yelled at 
and subjected to other 
inhumane treatment. I 
could not know who did 
it because I was always 
blindfolded. I only knew 
Nezar Patria and Aan 
Rusdiyanto were also 
there because I could hear 
their voices.”

Physical impact 

Victims of these past 
v io la t ions  who were 
tortured had to endure 
various physical problems 
due to torture they have 
suffered. For example, one 
of the victims in Tanjung 
Priok case continues to 
cough blood to this day. 
He still also complains 
of pain of the wound in 
his chest. In May 2013, 
another victim died due 
to respiratory problem he 

had been suffering for years. It is common amongst the victims 
that as a result of prolonged physical injury, they had to sell their 
personal belongings to pay huge cost for their treatment increasing 
financial burden on them. Despite the victims release from prison 
and their names cleared of charges, they had difficulties in getting 
employment due to stigma attached to them.

Psychological impact 

The victims also had to endure prolonged trauma. One of the 
activists who was abducted in 1997-1998 testified that he still 
fears the sound of a handheld radio. He could not walk alone 
two years after the incident. Another victim of Tanjung Priok 
still suffers trauma to this day. Every time he remembers what 
he experienced at the military detention facility. The physical 
and psychological suffering the victims endures also had impact 
on family relationships. For example, the victims’ children have 
difficulties in studying at universities because due to the injuries 
that their father suffered, they could not work and could not afford 
to pay for the school fees of their children.

“
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A political ad on Wiranto  in streets of Jakarta, Indonesia, June 2013
Photo: AHRC/Danilo Reyes
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C. Mechanism of redress for victims

Legal mechanisms under national law

The Law No. 26 Year 2000 on Human Rights Court regulates 
mechanism of redress for victims of past human rights violations. 
However, this law is deficient in providing remedy and redress to 
individual torture cases. Individual torture cases could not be tried 
in the Human Rights Court. It only hears torture cases found to 
have been performed systematically and widespread falling under 
category of crimes against humanity.

This law also regulates compensation, restitution and 
rehabilitation for victims of human rights violations. Article 35 
stipulates that:

1. Every victim of a violation of human rights violations, and/or his/her 
beneficiaries, shall receive compensation, restitution, and rehabilitation.

2. Compensation, restitution, and rehabilitation as referred to in clause 
(1) shall be recorded in the ruling of the Human Rights Court.

3. Provisions concerning compensation, restitution, and rehabilitation shall 
be further governed in a Government Regulation.

The law defines compensation as damages for victims of past 
human rights violations payable by the State. The perpetrators, 
who could not fully compensate the victims’ loss, the State 
would take full responsibility for them. The same law defines 
restitution as punitive damages awarded to victims or his family 
by the offender or a third party. Restitution may take in form of 
returning the victim’s property rights, payment of damages for loss 
or suffering and reimbursement of expenses for funeral or other 
actions. Rehabilitation is the restoration of the original position, 
such as honour, good name, title or other rights of the victims 
(see article by Era Purnama Sari).

However, the procedures for victims to claim their rights 
under this law are tedious and lengthy. Not only that they have 
to wait for the legal proceedings to complete, they also have to 
initiate the process themselves in the first place. First, Article 19 
of Law No. 26 Year 2000 requires the victims to file a complaint 
with the Komnas HAM who then conducts an investigation and 
summons a number of parties involved. Komnas HAM has the 
authority to investigate cases of human rights violations and to 
conclude whether the gross violations of human rights had taken 
place. The result of its investigation would be submitted to the 
Attorney General who has legal obligation to further investigate 
and to initiate prosecution. The Attorney General will later 
give recommendations to the court to provide the victims with 
compensation and rehabilitation. If the judges agrees with the 
Attorney General’s findings they will issue a verdict granting the 
victims request for adequate compensation and rehabilitation. 
Compensation and rehabilitation, however, can only be given to 
the victims if the court finds the perpetrators guilty of the crime.

The procedures 
for victims to claim 
their rights under the 
law are tedious and 
lengthy.
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Past human rights abuses can be tried only in an Ad Hoc 
Human Rights Court whose establishment can be politically 
very challenging. In fact, Komnas HAM has already conducted 
investigations in all the past human rights abuses and sent their 
reports to the Attorney General. However, to this day, the AG has 
refused to act on the recommendations by Komnas HAM. The 
establishment of an Ad Hoc Human Rights Court also requires 
recommendations from the Parliament to the President who will 
issue a Presidential Decree establishing the court.

Tanjung Priok massacre - a case study on compensation 

The case of Tanjung Priok in 1984 is one of the cases of gross 
human rights violations examined by the Human Rights Court. 
The Ad Hoc Human Rights Court held hearing in 2003-2004 in 
Central Jakarta District Court. The Attorney General initially did 
not request compensation for the victims to the court. KontraS, 
an NGO, had to urge the AG to do so prompting the public 
prosecutor to request for. The trial of Tanjung Priok was held in 
four separate occasions. In these, only in the case on Sutrisno 
Mascung and others where the judges delivered a verdict granting 
compensation to victims. The judgement held the 15 victims were 
entitled for compensation and obliged the State should provide 
financial compensation to the victims. However, when the accused 
Sutrisno Mascung and others appealed their conviction to the 
High Court and the Supreme Court they were acquitted. The final 
decision reversed the earlier decision of the District Court which 
held that the accused and his associates were guilty sentencing 
them to 1 to 3 years of imprisonment. After they were acquitted, 
the government stopped providing compensation to victims. 

In 2007, KontraS accompanied the victims who requested for 
the execution of orders on compensation for the victims from 
the District Court; however, the court dismissed the application 
because the defendants had already been acquitted.

Medical and psycho-social assistance through the Witnesses 
and Victims Protection Agency

After the Witnesses and Victims Protection Agency (LPSK) was 
established under Law No. 13 Year 2006, victims of human rights 
violations have had expectations to obtain redress. Under Article 
7 of this law, the LPSK has the authority to facilitate victims of 
past human rights abuses in obtaining compensation by way 
of a ruling from the court. The LPSK also has the authority to 
provide the victims with medical and psychosocial assistance. 
Psychosocial assistance is provided by the psychologist to victims 
who suffers trauma or other psychological problems. But to 
receive such assistance, the victims had to meet all administrative 
requirements, like submitting a document explaining the abuse 
that had happened, and the medical and psychosocial problems 
the victim suffered. Once the requirements are considered 
complete by the LPSK, the victims will be interviewed by a 
psychologist and examined by a team of doctors. 
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The LPSK conducted this assessment to determine that the 
physical and psychological trauma the victims had suffered is 
indeed related to the violations.  The result obtained by the team 
of psychologist and the doctors is submitted to the LPSK who will 
then decide whether the victims should be granted medical and 
psychosocial assistance. Also, under the LPSK regulation No. 4 
of 2009 concerning Standard Operational Procedure granting 
medical assistance and psychosocial, before providing assistance 
the victims are required to obtain a letter of recommendation from 
Komnas HAM confirming they are indeed victims of past human 
rights abuses. 

Since 2010, there are only about 16 victims whom the LPSK 
had given medical and psychosocial assistance. Many hundreds 
of others victims have not received assistance because they are 
still waiting for the recommendation from the Komnas HAM. 
The release of recommendation is overly delayed. In fact, one of 
the victims, Mr. Kasman of the of Talangsari case in 1989, died 
without receiving any form of assistance from the LPSK due to the 
Komnas HAM’s failure to provide the recommendation for him. 
As a result of the slow process in issuance of recommendation 
letters, the victims and KontraS filed administrative complaint 
against Komnas HAM with the Ombudsman. 

In responding to the complaint submitted by KontraS and 
the victims, on 17 April 2013 the Ombudsman summoned the 
Chairman of Komnas HAM. In a telephone conversation in May 
2013 with a member of the Ombudsman, the Chairman of Komnas 
HAM promised to organize a meeting with the LPSK to expedite 
the issuance of the letters of recommendation.

Conclusion
Law Number 26 Year 2000 on Human Rights Court cannot 

be expected to provide reparation to victims of past human 
rights violation. The process is very lengthy and the procedure 
is complicated. The definition of reparation, rehabilitation and 
restitution established by law is not in compliance with the 
international standards. For instance, to require that reparation 
could only be granted upon a final verdict of the court holding the 
perpetrators guilty effectively imposes condition on the victim’s 
right to reparation to the court’s decision and finding of guilt of 
the accused.

Also, medical and psychosocial assistance for victims provided 
by the LPSK is flawed because the process is too long and because 
there is no obligation on part of the Komnas HAM and LPSK on 
when they should complete the processing. It renders victims 
seeking assistance having to wait indefinitely. In addition, to 
require clearance from Komnas HAM before the LPSK could 
provide assistance further prolongs the procedures, when in fact, 
psychosocial and medical assistance should have been provided 
promptly. This is needed mostly by the elderly victims. 

Hundreds of 
other victims 
have not received 
assistance because 
they are still 
waiting for the 
recommendation 
from the Komnas 
HAM.
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Article 35 para. 2 of the Law which states that compensation, 
restitution and rehabilitation should be based on the verdict of the 
court, must be amended. The present Articles hinders the victims 
ability in obtaining prompt, effective and adequate reparation. 

The regulation of LPSK No. 4 of 2009 concerning Standard 
Operational Procedure in the granting medical and psychosocial 
assistance must also be amended, particularly the section where 
it requires victims to obtain recommendations from the Komnas 
HAM. There should also be a clear time limit requiring Komnas 
HAM in issuing recommendation letters in support of the victims’ 
application to LPSK. The LPSK and Komnas HAM should also 
build a good communication in responding to victims’ requests 
for assistance.
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Why the law fails to eradicate 
torture in post-authoritarian 

regimes?

        Danilo Reyes, Editor, article 2 

D uring the regimes of Soeharto (1967-1998) and Marcos 
(1970-1986), the practice of torture was part of the 
policy of the State to suppress dissent and impose social 

control. Their legal systems operated, not to protect individuals 
from being tortured, but to justify the use of torture by the 
security forces. After the revolutions in the Philippines in 1986 
and Indonesia in 1998 the countries Constitutions and statutes 
have been amended to incorporate the protection of the right to 
absolute freedom from torture.

The 1945 Constitution of Indonesia (as amended in 2000) and 
the1987 Constitution of the Philippines accepted the obligation to 
ensure effective remedies and to absolutely prohibit torture in line 
with Article 2 (1) (2) of the Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (CAT).

The Philippines, in compliance with Article 4 (1) of the CAT, 
enacted the Anti-Torture Law in November 2009. Indonesia 
however, did not enact a law on torture as a crime, but 
nevertheless legislated Law 39/1999 or the Human Rights Act and 
Law 26/2000 on the Ad Hoc Human Rights Court. Indonesia, in 
fact, by legislating torture as crime against humanity nine years 
earlier than Philippines, was rather advanced, at least on paper.

In Indonesia, Article 1 (4), 4, 33 and 66 (1) of Law 39/1999 
defines, prohibits and recognizes the freedom from torture. 
Article 7(2) and 9 defines torture as a crime against humanity 
and actionable if “perpetrated as a part of a broad or systematic 
direct attack.” These two legislations have already been invoked 
in prosecuting the police and the military, notably those involved 
in systematic and widespread use of torture, killings, massacres 
in East Timor in 1999; however, at the conclusion of the trial, all 
accused were acquitted on appeal.

In the Philippines, after the Anti-Torture Law was enacted there 
was an attempt to hold accountable the police and the military 
involved in acts of torture. A study conducted by the Asian Human 
Rights Commission (AHRC) in March 2011, published in Article 
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2 (Vol. 10 - No. 01 March 2011), which reviewed the ten cases of 
where victims, families of victims and their legal counsels initiated 
prosecution, revealed the sheer failure of the criminal justice 
system in affording remedy to rights of jus cogens or peremptory 
norm.

During my trip to Indonesia from June to July 2013, discussions 
with torture victims, their families; lawyers and human rights 
activists, demonstrates the depth of their compassion to have a 
law against torture in their country enacted. In absence of the 
domestic law, torture victims have utilized the provision of the 
Penal Code and Criminal Procedure Code to seek criminal and 
civil remedies in court for torture. A study on this is discussed in 
an article written by Answer Styannes, titled “Criminal prosecution 
of seven torture cases in Indonesia” in this edition of Article 2.

Though there has been some success in civil remedies for 
complainants of torture cases; however, the magnitude and 
enormity of the torture practiced by Indonesia’s police, military 
and in places of detention dwarfed this success, if, in fact, we 
could call it success. However, there is importance and relevance 
attached to it that is emerging in Indonesia: the need for a specific 
law on torture. Indonesia, whose legal system inherits civil law 
from the Dutch; and the Philippines, a combination of civil law, 
common law and indigenous customary laws, have placed strong 
emphasis on the positivist concept of law. The law has to be 
written.

However, while Indonesia and the Philippines embraced the 
positivist concept of law, the requirements needed to effectively 
utilise the positivist notion of law, as outlined by Kevin Thomas in 
1990, (i) existence of a legal system (ii) existence of valid rules, are 
abysmally weak, if not absent. The word in the title of this report, 
“facade”, conceptualized by Answer, who herself is an Indonesian, 
speaks to the character of what the legal system and rules are in 
Indonesia following the collapsed of the Soeharto regime in 1998.

In both country the judges and their judicial institutions, 
which have the enormous and tremendous role of the protection 
of fundamental and absolute rights by the stroke of their pens in 
interpreting what right ought to mean, lack judicial independence. 
In Indonesia after decades of military rule and its subordination of 
the judiciary to the military, the concept of judicial independence 
never took root. Thus, it is not surprising when the judges impose 
lenient punishment on the police or soldiers accused of torture 
because “they have served and are needed by the country.”

The Indonesian government, in its Report to the CAT Committee 
in 2003 (CAT/C/72/Add.1, September 2005), admitted that even 
the prosecutors, lawyers and judges, lacks “understanding and 
skills” of the Convention making it difficult to implement:

130. The on-going process of the dissemination of the Convention, which 
has not yet reached the whole community and territory especially 
in the rural and remote area, is also a handicap.  However, the 
Government is committed to do its utmost so that the whole 
community and territory will be reached as soon as possible.
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131. For prosecutors there is no specific definition on torture, cruel 
and other inhuman treatment or punishment covering not only 
the acts against torture but also cruel, inhuman or degrading 
treatment or punishment, makes it difficult for prosecutorial 
criminal proceedings.

132. The lack of understanding and skills of the public officials, especially 
in the law enforcement sector, including lawyers and judges, on 
torture, cruel, inhuman, or degrading treatment, and punishments 
covered by the Convention, makes it difficult to fully implement 
the Convention.

Apart from the problems with the legal profession, the influence 
of the architect of the 1945 Indonesia Constitution, Professor 
Raden Soepomo, who conceptualized a State that is ‘authoritarian, 
command style and integrated’ where the guarantees of individual 
rights are not needed, still thrives. This concept, as noted by Tim 
Lindsey in 2008, is based on the flawed assumption that the State 
and people governed by it could not have been in conflict as they 
share a common interest. It places the importance of responsibility 
of the State to protect the collective as against individual rights.

To me, it explains probably why it was not controversial for 
the government to enact Law 39/1999 and Law 26/2000 since 
these laws only deal with gross violations of rights. Not only did 
the government resist, see the importance of a specific law on 
torture, even the Indonesian people, including those advocating 
for torture, are themselves divided on whether it is important to 
have a law on torture; or, if amendments to the Penal Code and 
the Criminal Procedure Code would be enough. Unfortunately, 
the latter is more dominant in the ongoing discourse on lobbying 
for a law on torture in Indonesia.

Nevertheless, regardless of whether there should be a law on 
torture or not, there is still importance attached to it: recognition 
of freedom from torture, for it to be prohibited, prevented and to 
impose criminal sanctions for violations of torture by the law. 
To me, having a domestic law is important as it deepens the 
obligations on the State; however, having a law itself is not a 
solution to prohibition, prevention or eradication of torture. It is 
not only the law, but how the existing legal institution operates 
in enforcing this law also needs to be understood.

Both Indonesia and the Philippines, after decades of 
strengthening their normative and legal framework on the 
protection of the absolute right not to be tortured, still struggles 
with dismantling the legacies of their authoritarian past. The 
legacies that thrive and remain so deeply embedded in their system 
of justice cannot be changed by amending the Constitutions, 
ratifying Conventions and enacting laws, alone.

To me, having 
a domestic law 
is important as 
it deepens the 
obligations on the 
State.
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‘Justice don’t come easy; 
searching for truth is risky’

        Yeni talks about the prosecution of police 
officers who tortured and shot her brother dead 

T h e  d a y  m y 
brother, Yusli, 
w a s  t a k e n 

by the police from his 
house. I had gone to 
eight sub-district police 
stations searching for 
him. I looked for him 
from morning until late 
in the afternoon. By 
5pm the head of the 
sub-district informed 
me that  Yusl i  had 
passed away and that 
his body was in the 
Kramat Jati hospital. I 
was able to confirm the 
news about his death 
the next day. I found 
that my brother died 
from a shot wound to 
his chest. There were 
also bruises all over his 
body and wounds over 

his eyes. I immediatey wanted to make a complaint but I did not 
know how. A police officer advised me to file a complaint at the 
Tiga Raksa District Police in Tangerang but I learned later that 
it would have been more suitable had I reported to the police in 
Bogor, the place where he was taken. 

After reporting to the District Police, I submitted a complaint 
to the Professionalism and Security Unit of the Indonesian 
National Police headquarters to request for an administrative 
investigation against the police officers involved. I later reported 
to the National Human Rights Commission, Jakarta Legal Aid 
Institute, KontraS and the Ombudsman. I received much support 
and assistance from Jakarta Legal Aid Institute as well as KontraS. 

Yeni holding the wedding photograph of her brother, Yusli (second from the 
right), taken months before his death.  Photo: AHRC/Danilo Reyes
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They always encouraged me to ask the police about the update 
of the investigation because unless I asked, the police would not 
tell me anything. When I asked the police why I had not received 
any letter from them about the progress of their investigation, I 
was told they had already sent to me the information; however,it 
turned out later that they sent the documents, not to my postal 
address but to an incorrect address.

There were irregularities during the investigation and trial 
of the case. On one occassion, for a month the court repeatedly 
postponed the hearing without informing the complainants the 
reasons of its postponement or giving notification in advance that 
it would be postponed. The hearing was scheduled for 10am but 
would only start at 3pm. On some other days, the hearing was 
scheduled at 1pm but we were kept waiting until 5pm and then 
nothing happened. On other occassions, I was not aware that 
there would be a hearing and it turned out they had either had 
a hearing or the accused police officers were in court waiting for 
trial.

I am naturally a very curious person. I did not know why 
but one day I felt like going to court even though there was no 
information that there would be a court hearing. It was as if I felt 
something in my gut, I went to the court with my brother’s wife, 
Siti Maryanah, and found out that the accused police officers 
were there waiting to be tried! I spoke to the prosecutor and in 
protest told him: “why I was not I informed that there would be 
a hearing today?” He replied that I should not be concern as the 
hearing was cancelled anyway. I told him that whether the hearing 
was cancelled or not, it was irrelevant, the point was I was not 
informed there would be a hearing; and in future if a hearing is 
scheduled I need to know so I can monitor the proceeding.

However, the prosecutor did not pay attention to my request 
despite giving him my mobile phone number and repeated 
requests for him to inform me of schedule of the trial. One day I 
called him and he told me the first trial was already held a week 
before. When I asked him when the next trial would be, he said it 
had been scheduled on that day at 1pm. It was already 12 noon 
when I was talking to him and I only had an hour to go to the 
court. With whatever clothes I wore at that time, I rushed to the 
court and managed to attend the court hearing. I was disappointed 
that the prosecutor failed to inform me the date of the first hearing 
because it was on that particular day the prosecutor delivered the 
indictment. As I have missed the first hearing, I am still not sure 
what the initial indictment imposed on the accused was. Had I 
not taken trouble to actively know the scheduled hearing, I would 
have not known anything about the trial. Perhaps, I would not be 
able to know what the punishment handed down by the court.

As the trial started, I was asked to testify before the court. Apart 
from me, my brother’s wife, Siti, and her father, Pak Durahman, 
also gave their testimonies in court as they witnessed the arrest of 
Yusli in 26 December 2011. From the side of the perpetrators, the 
Head of Cisauk Sub-District Police and the Head of the Criminal 
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Unit were summoned to testify. In their testimonies, the three 
perpetrators admitted torturing my brother but they all claimed 
that the shooting was an accident. They said my brother tried to 
grab one of the officer’s guns so they had to shoot him.

Of course I do not believe what the police claimed. You may 
think I am biased since I am the sister of the victim, but it was 
not only me who did not believe them. One of the judges also 
questioned during the hearing that the claim of the police was not 
plausible. The judge noted that even if it was true that Yusli did 
tried to grab a gun, it was a fight between one person and three 
police officers, and it is only logical that the two other officers 
should be able to hold to restrain Yusli instead of shooting him. 
Also, how could he possibly grab a gun as he was handcuffed 
when arrested?

An expert witness from the Faculty of Law of the University of 
Indonesia was requested to testify before the court. She stated 
that the accused should have been charged and punished for 
premeditated murder. Her view was based on the fact that during 
the arrest, the police officers who arrested Yusli had been saying 
‘just shoot him, just shoot him!’ Another irregularity was that they 
took my brother to the area of Centre for Research on Science and 
Technology in Serpong, and not to the police station.

My brother’s wife and father in law who witnessed the arrest 
testified that there were actually four people who came to take my 
brother away. They mentioned this to the police as well during 
the investigation so the police knew about it. Yet somehow in 
the court, there were only three persons who were being tried. If 
there were four people involved, why not try all of them? I do not 
understand. What else could have I done? I have tried my best. As 
Indonesians put it, I have done everything I could that my head 
is now my legs and my legs are now my head.

When it was about the time for the prosecutor to deliver his 
demand on what punishment should be imposed on the accused, 
the prosecutor was suddenly replaced. I was told that the old 
prosecutor was sick and undergoing a medical procedure. The 
new prosecutor was not very cooperative with us. He never talked 
to us. Every time he saw me and my family in court, he always 
tried to avoid us and pretended he was busy or in the middle of 
something. If the hearing was cancelled or postponed, he never 
come to us and took time to explain. He was always in a rush. 
Again, I am a very curious person. So what I did was I followed 
the prosecutor in the court without him knowing. Interestingly, 
I saw him talking nicely to the family of the perpetrators.

Seeing the close relationship between the prosecutor and 
the family of the perpetrators, I knew at that time that there 
was something wrong going on. My concern was proven to be 
right. The new prosecutor only demanded punishment of two 
years of imprisonment to be imposed on two police officers for 
maltreatment resulted in grave injuries and a punishment of 
five years of imprisonment to be handed down on another police 
officer. This, I thought, was the result of ‘discussion’ between 
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the prosecutor and the family of the perpetrators. The accused 
family must have asked the prosecutor not to demand for 
heavy punishment. At the end, the judges sentenced two of the 
accused, Riki Ananta Sembiring and Hermanto, to two years of 
imprisonment for maltreatment resulting in severe injuries; and 
another accused, Aan Tri Haryanto, was sentenced to five years 
of imprisonment for manslaughter under Article 359 of the Penal 
Code. 

For me, such judgement was not just. All evidence, testimonies 
and examination during the hearings revealed that the police 
officers had deliberately murdered my brother. His body was 
severely abused that many of his bones were broken and fractured. 
With so much suffering that my brother had to go through, it is 
not fair that the perpetrators would get only two years and five 
years of imprisonment. I have spoken to other detainees, and I 
was told that those sentenced to such punishment are those who 
committed less serious crimes, for instance, assaulting others 
that resulted in injured or broken legs. Perhaps in my brother’s 
case, it is because the accused were all police officers. When the 
judgement was being read out, the judges mentioned that one of 
the mitigating factors in this case was the fact that the accused 
were members of the Indonesian National Police who served the 
country. As for the aggravating factors, the judges cited that my 
brother was a criminal and a recidivist.

The mitigating 
factors in this case 
was the accused 
were members of the 
Indonesian National 
Police who served 
the country.

Wedding photo of Yusli and his wife, Siti Maryanah    Photo: AHRC/Danilo Reyes
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There was no order for restitution given by the court. As the 
brother of his wife needs money to live, we requested for restitution 
to the Witnesses and Victims Protection Agency (LPSK). Yet the 
agency required us to submit receipts of the expenses we spent 
on the funeral as well as the travel expenses when we made 
complaints to several state institutions. It is impossible for us to 
get receipts because we were travelling in public transportation. 
I could not provide any receipts to the LPSK. Until now we have 
not received any restitution.

Apart from the request for restitution, I contacted the LPSK 
for the purpose of getting protection from them. Personally, my 
family and I are not afraid. We knew the truth is risky and justice 
is not easy. I was concerned that something would happen to my 
brother’s in-laws. They never told me that they were afraid or 
anything but once when I was walking home with my brother’s 
wife from the police station, I fell over after a car run into us. I 
did not know whether it had anything to do with my brother’s 
case. Since that time I thought it is best to contact the LPSK to 
seek protection in case something bad happens.

What bothers me these days is the fact that the court’s 
judgement is yet to be executed as of today. I learned that instead 
of being imprisoned in a correctional facility like other people, the 
convicts are still held at a police sation. This is another reason 
why I felt it was unfair. A police station is like a home for them. 
If they are being ‘detained’ there, how would we know that they 
could not leave outside the police statio as they wish? They could 
have just gone home or gone for a coffee without us knowing! I 
talked to one of the high ranking officials at Tiga Raksa District 
Police but he could not explain why. He said only the court can 
explain why the convicts are still at the police station. Another 
police officer told me that they have nothing to do anymore with 
me or my brother’s case because the judges had already delivered 
their judgement. Yet how could they say so when it was obvious 
that the convicted policemen are still held detained in their office? 
Surely this means they still have unfinished business on my 
brother’s case? In the last week I have started visiting several 
organisations and state institutions again to inform them the 
fact that the police officers have not yet been taken to a detention 
facility for convicted persons.

Since I started this struggle for justice, deep inside my heart 
I knew that I would not be able to obtain justice as it is. For 
insignificant and poor person like me, we can best expect only 
partial justice. I am not satisfied with the judgement but what 
else can we do? I am aware that most of the time torture cases 
are not investigated. So when I see it that way, I guessed I was 
lucky enough that at least the perpetrators in my brother’s case 
were punished.

I know there are many torture cases yet very little of them were 
investigated upon by the police. Around Tiga Raksa area alone, 
there are at least two other cases like my brother’s. Yet it is only 
Yusli’s which has drawn public attention because my family and 
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I have protested against it. I am 
so eager to do something about 
this case as I believe there was 
something fishy about it. For 
instance, after we found out that 
Yusli had died, the police came to 
us and offered us IDR 5,000,000 
(around USD 500). In addition 
to that, we were asked to sign 
a letter saying we would not file 
a complaint against the police. 
Those irregularities encouraged 
me to pursue the case. I gained 
many support and assistance 
from NGOs, like LBH Jakarta 
and KontraS. There were so 
many letters sent to the police 
that it was difficult for the police 
not to follow up my complaint.

I am still not sure for 100 
percent why this happened to 
Yusli. I could only guess that the 
police just like arresting people 
arbitrarily. For them, it is like 
a guessing game. They arrest 
people, torture them, and who 
knows they might confess that 
they have done a crime. I know 
my brother is not that kind of 
person. I know he would not 
confess something he had not 
done. 

My theory is that: the police 
might have tortured my brother 
severely to force him to confess 
that he had committed a crime; 
however, since he was stubborn 
they might have run out of patience on what they were going to 
do to him. Perhaps, they did not know how to explain it to their 
their superiors that they have illegally arrested my brother so they 
might just have decided to shoot him, and made a false claim that 
he was trying to grab a gun.

To me, the meaning of justice is simple: do things in accordance 
with the law, the Penal Code and all that. If somebody has 
committed a premeditated murder, then the accused must be 
convicted and punished for premeditated murder. There should 
not be any gap on what is written in the law with what it is in 
reality. If there is a gap, then what is the point of having a law?

Yeni and Ewan Mulyadi (on the wheelchair) joining a protest to mark 
the UN International Day in Support of Victims of Torture, June  
2013.   Photo: AHRC/Monicha Lelly.
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They arrest 
people, torture them, 
and who knows they 
might confess that 
they have done a 
crime.
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A torture victim’s story of his 
quest for justice

        Syamsul Arifin, torture victim, talks about how 
he was illegally arrested, detained, falsely charged and 

tortured in police custody. 

I n January 2011, 
m y  n e i g h b o u r 
reported to the 

Rungkut Sub-District 
Police that his television 
set was missing. On 
February 8, two police 
officers arrested me 
without a warrant. 
The officers took me to 
an empty mosque in 
Surabaya where they 
and four other police 
officers joined together 
in  tor tur ing me to 
confess that I stole my 
neighbour’s television 
set. My legs, knees and 
feet were beaten with a 

tree branch about 5-7 cm thick and 1-2 meter long. While my 
hands were cuffed they kicked me in the head. They wrapped my 
head in four layers of plastic bags, strangling me until I could 
hardly breathe.

From the mosque, they took me by car to the East Java Regional 
Police Station, torturing me on the way.  My head continued to 
be wrapped with plastic bags, my hands still cuffed, my neck 
still compressed as they rained down blows on my head and my 
stomach. For the first three days in detention, I was interrogated 
and tortured for refusing to sign the police investigation report. 
During this time my entire body was continuously punched. 
After I repeatedly refused to sign the report, the police forged my 
signature.

For 53 days, I was detained at the police station. I was not 
allowed to receive visits from anybody, including my own family. 

Syamsul Arifin joins a protest against torture.   AHRC/Monicha Lelly
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The torture 
together with 
the fabrication of 
charges that I have 
experienced made 
a huge impact on 
my life physically, 
psychologically and 
socially.

“

”

In addition, I was asked to pay IDR 2,500,000 (around USD 250) 
supposedly as ‘room payment’. If I did not pay, they would force 
me to sleep in the toilet. I had also to pay for two meals, served at 
9am and 4pm each day. The food was always the same, a small 
amount of rice and tofu. To survive, I had to ask my relatives to 
give food to the family of my fellow inmates so they can pass it 
to me when they visit. Weekly my family gave me IDR 200,000-
300,000 (USD 20-30). 

Later I was transferred to the Mekaeng detention centre where I 
remained for another four months but was not tortured.  However 
I had to spend a large amount of money while in custody for a 
variety of things. All newly admitted detainees were put in a 7 
x 9 meter room called a quarantine cell which could hold about 
100 persons. For the first four days, I could not sleep because 
of the severe overcrowding. I could not lie on my back so I had 
to sleep in a sitting position. I decided to pay IDR 350,000 (USD 
35) to the staff at the registry office to be transferred to a cell 
with more room. In addition to this, I also paid IDR 20,000 (USD 
2) each as payment for registration and for my photograph to be 
taken. All the detainees were obliged to have our heads shaved 
by a barber inside the prison. If you wanted a decent haircut it 
cost you IDR 50,000 (USD 5). Refusing to pay meant that they 
would shave your head bald. Each detainee in the quarantine 
cell had to pay IDR 20,000 (USD 2) for cleaning. If you refused to 
pay, the prison guards would every day repeatedly remind you 
and demand that you pay.

 My detention cell required a larger fee. In each block there are 
inmate coordinators (tahanan pendamping) who collect various 
types of fees from the detainees. For instance, I had to pay a 
‘weekly fee’ of IDR 25,000 (USD 2.5). The food that they served 
was not fit for human consumption. The smell of the salted fish 
that they served was so terrible that even cats and rats would 
not touch it. You can eat the rice only when it is warm because 
after an hour it becomes foul smelling. All the detainees usually 
prefer to buy their own food, but if they have no money there is 
no choice but to eat the food that was served.

During my detention, my relatives were allowed to visit on 
condition that they pay IDR 15,000 (USD 1.5) for each visit. I 
recall they visited me four times a month. Detention was very 
costly for me and my family. I estimated it cost about IDR 80 
million (USD 8,000).

The torture together with the fabrication of charges that I 
have experienced made a huge impact on my life, physically, 
psychologically, socially. My body was left with a crushed right 
knee, partial vision in my left eye coupled with a hearing loss 
in my left ear. When I am using the phone, the person at the 
other line has to speak very loud; otherwise I cannot hear them 
properly. No medical treatment was provided for the injuries I 
sustained. The police station had no medical services available. 
Some of the detainees were sick or had diarrhoea but there were 
no medicines for them.
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I filed a complaint 
with the criminal 

unit of the East Java 
Regional Police but 
they refused to take 

my complaint.

“

”

My personal life was deeply affected. On the day of my arrest, 
I was in the middle of preparing for my wedding which was 
supposed to take place on March 14. All preparations for my 
wedding were in place and invitation letters had been printed. 
I only needed to go through the religious ceremony. My arrest 
ruined everything. I spent quite a bit of money to prepare for my 
wedding that never took place because of my arrest. I lost my 
job, I lost my friends and now my neighbours are avoiding me. 
In Indonesia, if you live in a village there is a stigma attached to 
those who had been imprisoned. You must be bad. For this reason 
I chose to hide, living a solitary existence. Up to now I have no job.

The District and Supreme Courts acquitted me. But it was too 
late because I already lost everything. This situation adversely 
affected my whole life. The courts had given orders requiring the 
government to compensate me and afford me some rehabilitation, 
but this did not happen. Neither the police nor the prosecutors 
complied with the court orders. I filed complaints to Komnas 
HAM and the Indonesian National Police demanding that the 
perpetrators be brought to justice. As of this date, there is no 
progress. I also filed a complaint with the PROPAM. I was informed 
that administrative sanctions had already been imposed on the 
police officers. What sanctions have been imposed I do not know. 
They could have told me, for instance, that the responsible officers 
were suspended. They just told me sanctions had been imposed 
involving the torture and fabricated charges laid against me. 
During the hearing conducted by PROPAM, the police officers 
examining my complaint said that my case was not about whether 
torture had taken place but whether the officers had acted 
unprofessionally. I responded by telling them it was clear that 
the police officers involved were not acting professionally when 
they tortured me. They said the police were only inquiring into 
whether or not they had breached the Code of Conduct.

I filed a complaint with the criminal unit of the East Java 
Regional Police but they refused to take my complaint. At the 
end of August, I reported to the headquarters of the Indonesian 
National Police. My complaint was taken but then they transferred 
the case back to the police in East Java Regional Police, who did 
nothing. I sent a second letter of complaint to the headquarters 
of the police including the Chief of the Indonesian National Police, 
the Witnesses and Victims Protection Agency and the President. 
Copies were sent to many others but sadly to say I have not 
received any responses up to date.

Komnas HAM has not responded to my complaint. They told 
me they have sent a letter to the East Java Regional Police but 
I have not heard of any follow up made after that. The National 
Commission on Police also sent a letter twice to the East Java 
Regional Police but I was not informed about it. I went to the 
East Java Regional Police demanding my right to compensation 
and rehabilitation. I met with the high ranking officials of the 
criminal investigation unit. In response to my demands, the police 
commissioner told me: “If you want to get compensation, ask the 
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angels. If you want to file a complaint against me, please feel free 
to do so. I am waiting for that, I am not afraid.”

Most torture victims do not want to file a complaint for fear 
of reprisals. Apart from that, it takes money and courage. In my 
case, I was eager to file a complaint because I do not want others 
to suffer as I have suffered. I want to show that the police cannot 
abuse poor people indiscriminately as an ongoing policy. I am 
demanding justice for myself and for all those other people who 
had experiences similar to mine.

 After filing a complaint to fight for my rights, I began receiving 
threats. I received a variety of text messages from unknown 
senders; “Do not complain. If you do so, I will kill you!”; “If you 
want to report, please feel free. I am waiting and I am not afraid”; 
“Do you want to die or do you want to be crippled?”; “Do you 
want to die or do you want to be safe?” If you want to die then 
file a complaint. If you don’t want to die, do not complain.” On 
one occasion, police officers came to my home asking my family 
about my whereabouts. This is the reason why I went into hiding 
and moved from one place to another. I also had to move from 
one city to another for my own safety.

  I reported the threats to PROPAM but they did not advance 
my case. I also showed them the threatening text messages giving 
them the names of individuals who came to my house as well as 
their facial description. But my complaint was ignored.

I came to know later why the police arrested and tortured me.

I was told at the time of my arrest that Untung S. Rajab, chief 
of the East Java Regional Police, was newly appointed to his post. 
The police officers in East Java were showing off their diligence to 
their new superior by arresting people. They set a target of how 
many people they would arrest in a month. If they failed to meet 
their target, they would be publically humiliated during police 
meetings. Untung was known for the high number of arrests of 
alleged criminals in his jurisdiction. After only three months, 
Untung was promoted to Chief of the Jakarta Metropolitan Police. 
I believe there is a link between the high rate of arrests and his 
promotion. The police arrest people according to the targets they 
set up. It explains why they arrest people arbitrarily.

I bear no resentment for the police in general. However, for 
the police officers who tortured me, of course I want them to be 
brought to justice. The kind of justice I want is: those who are 
guilty are punished and must acknowledge what they did was 
wrong. The Head of the Criminal Unit and the East Java Regional 
Police must admit openly that: ‘yes, some of our officers have 
committed wrongdoings’. 

As of now, the torturers refuse to acknowledge and admit 
their wrongdoing. They did not show any remorse for what they 
did to me. In fact, the higher ranking police officers continue to 
defend their subordinates saying: ‘my officers have done the right 
thing. They have acted in accordance with the laws and standard 

After filing a 
complaint to fight 
for my rights, 
I began receiving 
threats.

“

”
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operational procedures’. Their continued denial of wrong-doing 
does not make sense to me. If the officers had not done anything 
wrong, why did PROPAM issue them a warning letter? Why did 
PROPAM sanction them? Why did the courts acquit me? 

I only want the police officers to be held accountable. Everybody 
makes mistakes and commits wrongdoings. Those who have 
a conscience would admit that they did something wrong and 
apologize. The police officers in the East Java Regional Police 
who tortured me did not show any remorse. Instead they kept on 
insulting me calling me: liar, thief and criminal. If I am a thief, a 
liar and a criminal, how do they explain the fact that the courts 
have acquitted me? Surely this means I am innocent and I was 
tortured. Why do the police continue to vilify me?

I have been seeking support from the media and NGOs for 
a campaign that would help my case. I have compiled a simple 
magazine, about 20 pages long, which describes my case. I will 
disseminate this to all district police stations in Indonesia. I will 
ride my bicycle across all of Indonesia to spread the word about 
what the police have done to me. They have not been held truly 
accountable for their actions.

I have hope. I still believe that justice will prevail in the end.

As of now, the 
torturers refuse 
to acknowledge 
and admit their 

wrongdoing. They 
did not show any 

remorse.

“

”
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