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About article 2
article 2 aims at the practical implementation of human rights. In this it recalls article 2 of
the International Covenant on Civil and Political Rights (ICCPR), which reads,

1. Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within
its territory and subject to its jurisdiction the rights recognized in the present Covenant, without
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.

2. Where not already provided for by existing legislative or other measures, each State Party to the
present Covenant undertakes to take the necessary steps, in accordance with its constitutional processes
and with the provisions of the present Covenant, to adopt such laws or other measures as may be
necessary to give effect to the rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an
effective remedy, notwithstanding that the violation has been committed by persons acting in an
official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities, or by any other competent authority pro-
vided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

This is a neglected but integral article of the ICCPR. If a state signs up to an international
treaty on human rights, it must implement those rights and ensure adequate remedies for
persons whose rights have been violated. Mere talk of rights and formal ratification of
international agreements has no meaning. Rights are given meaning when they are
implemented locally.

Human rights are implemented via institutions of justice: the police, prosecutors and
judiciary. If these are not functioning according to the rule of law, human rights cannot be
realized. In most Asian countries, these institutions suffer from grave defects. These defects
need to be studied carefully, as a means towards strategies for change.

Some persons may misunderstand this as legalism. Those from countries with developed
democracies and functioning legal systems especially may be unable to grasp what it means
to live in a society where ‘institutions of justice’ are in fact instruments to deny justice. As
persons from such countries guide the global human rights movement, vital problems
outside their experience do not receive necessary attention. For people in many countries,
international human rights discourse then loses relevance.

After many years of work, the Asian Legal Resource Centre began publishing article 2 to
draw attention to this vital provision in international law, and to raise awareness of the
need to implement human rights standards and provide effective remedies at the local
level in Asia. Relevant submissions by interested persons and organisations are welcome.
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Explanatory statement of the
Ad Hoc Commission on the

Depayin Massacre

Ad Hoc Commission on the Depayin Massacre
(Burma)

An alleged assassination attempt on the leaders of the
National League for Democracy (NLD), including Nobel
Peace Laureate Daw Aung San Suu Kyi and U Tin Oo,

the Deputy Chairman, took place near Kyi village, Depayin
township, Shwe Bo District, Sagaing Division, Burma at about
8pm on 30 May 2003. In spite of the fact that Daw Aung San Suu
Kyi and U Tin Oo escaped from that killing field, it is confirmed
that some leaders of the NLD, its many members and
sympathizers were massacred. Many supporters were injured
and unaccountable numbers of people disappeared.

In every society, whenever such a heinous crime that impacts
on several thousand people occurs, the respective governments,
in cooperation with the international community or by
themselves, usually investigate the incidents. They seek to find
the perpetrators and their mastermind, and take proper legal
action. However, as of now no national or international
commission has been formed to thoroughly investigate the
incident in Depayin township.

Without investigating the incident thoroughly and effectively,
the State Peace and Development Council military junta simply
blamed the NLD for such an atrocious incident, through its press
conference held at 4pm, 31 May 2003.

In that formal press conference, the SPDC officials publicized
the following:

1. The members of the NLD, including U Tin Oo led by Daw Aung
San Suu Kyi, incited unrest with the crowd of people, and due
to their acts, there occurred a traffic jam and instability.

2. At the scene where the incident occurred, about 5000 people
were present to demonstrate against Daw Aung San Suu Kyi.

3. Clashes broke out between those in support of Daw Aung San
Suu Kyi and those opposed to her.



article 2    December 2003 Vol. 2, No. 6 3

4. As a result of the clashes, four people died, 50 were injured,
and eight vehicles and nine motorcycles were destroyed.

5. The injured were admitted to hospital for medical treatment.

The aforementioned points can be analyzed as follows:

1. Daw Aung San Suu Kyi and U Tin Oo never made a trip to
Depayin town before; never incited the local Depayin people;
and, instability never occurred in Depayin as a consequence
of the actions of Daw Aung San Suu Kyi and U Tin Oo before
this incident. As such, it is quite evident that the accusation
of the SPDC against the NLD leaders is groundless.

2. The presence of 5000 people at the killing field, as claimed by
the junta, indicates that it was a premeditated attack. The
closest village, Kyi, is a very small village. The number of
dwellings there is not more than a hundred houses. As such,
the whole population in the village may be less than 500. The
number of villagers from Kyi village and NLD members and
supporters from the convoy of Daw Aung San Suu Kyi were not
more than 1000 in total. The villagers were supporters of Daw
Aung San Suu Kyi. There has been no eyewitness that the
local people from Depayin town publicly came to that area by
transportation or on foot on May 29 or 30. If so, where did the
5000 criminals who attacked the motorcade of Daw Aung San
Suu Kyi and the villagers from Kyi come from? Some reliable
information indicates that they might be the members from
the Union Solidarity and Development Association [USDA—a
government established organization ostensibly for civil
development but used primarily as a political tool] and criminals
collected and taken by the authorities from other parts of
Burma. According to the statements of eyewitnesses, when
the incident commenced, the first large group of attackers
came from cars that closely followed the motorcade. The total
number was over 1000. The remaining numbers were
positioned clandestinely beside the road in the two designated
killing fields. Both groups of attackers were holding iron spikes,
iron bars, bamboo and wooden clubs and other sharp weapons.
They appeared only after two monks halted the motorcade.
Then, they inhumanely and brutally attacked the unarmed
NLD members and supporters.

3. In the event that clashes between two opposing groups with
bare hands happened spontaneously, it might not have been
atrocious and serious. It is evident that the NLD members
and supporters, including the villagers from Kyi, held no
weapons. By contrast, the 5000 people mentioned by the junta
already held lethal weapons. The following factors indicate that
it was not an event that happened spontaneously but a well-
organized crime:

a. Before the motorcade arrived, local authorities threatened
people living in villages between Sai Pyin village and Depayin
town not to welcome Daw Aung San Suu Kyi and not to appear
if something happened.
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b. Out of the 5000 referred to by the junta, over 1000 criminals
in cars at the rear of the motorcade first created a problem
with the villagers from Kyi, and then started their premeditated
attack at the first killing field.

c. The remaining thousands of criminals waiting beside the road
under cover of night joined the first attackers from the left
side of the first killing field.

d. Other criminals numbering more than 1000 were already
positioned at the second killing field, on the way to Depayin
town, about five minutes drive from the first killing field. They
attacked the cars of NLD members and supporters that escaped
from the first killing field.

4. According to reliable information, villagers from the villages
around the killing fields took care of the wounded victims.
Then, the victims left those villages and went into hiding for
fear of being arrested and executed by the junta. The junta
arrested the wounded victims who did not escape from the
killing fields and placed them in the prisons such as Shwe Bo,
Kathar, Khamti and others. As such, the list of the injured
persons issued by the junta is not complete. There have been
no public hospitals in the whole country where the family
members and relatives can meet wounded victims from the
Depayin incident.

Function of the Ad Hoc Commission
The commission has a limited function, as it cannot visit the

scene of crime, interview all relevant witnesses, local people
and responsible authorities. However, it has interviewed four
eyewitnesses. Out of the four, two were themselves beaten.
Without partiality, the commission scrutinized the statements
of these four witnesses. In addition, the commission also
received statements of two other eyewitnesses who were present
at the scene of crime, from reliable sources. The commission
accepted the statements of those six eyewitnesses as major
primary evidence. It also transcribed the radio interviews made
by NLD leaders and MP-elects who personally met eyewitnesses,
and by relatives who attempted to meet the victims. The
commission has accepted their testimonies as secondary
evidence.

Holding the perpetrators responsible and national
reconciliation
Taking action on the Depayin massacre is not a question of

politics but seeking justice for the victims and preventing repeat
crimes in future. The release of Daw Aung San Suu Kyi, NLD
members and other people detained by the junta should be
welcome. Nevertheless, it should not be the final resolution in
dealing with the Depayin massacre. There cannot be a trade-off.

The Depayin massacre has become a major concern not only
for Daw Aung San Suu Kyi and the NLD members but also for the
whole society. Daw Aung San Suu Kyi, a Nobel Peace Prize
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laureate, is a charismatic world-renowned leader. Unless
effective legal action is taken against the perpetrators of a well-
publicized crime against a Nobel Peace laureate, the perpetrators
will enjoy impunity forever. In addition, they will dare to commit
more serious crimes against innocent ordinary citizens
repeatedly in the near future.

Transition from the rule of dictators to democracy in Burma
will require proper and effective justice for the victims of human
rights abuses. From 1962 to the present, successive military
juntas have committed crimes against humanity several times.
In spite of that, no effective action could be taken. The
perpetrators have enjoyed impunity. In the event that they can
enjoy impunity with regards to the Depayin massacre, serious
human rights violations will certainly occur in Burma more than
before.

A role for the international community
The International Criminal Court (ICC) has existed since 2002

and it will have jurisdiction to deal with the most serious cases
committed after its creation. The Rome Statute of the
International Criminal Court enshrines the definition of a “crime
against humanity” as any act—including murder, extermination,
enforced disappearance of persons, and others—committed as
part of a widespread or systematic attack directed against any
civilian population, with knowledge of the attack. The Depayin
massacre falls within the scope of crimes against humanity. It
may not be fair if the ICC denies the victims of the Depayin
Massacre the right to lodge complaints, reasoning that it has
jurisdiction only over the countries that have formally ratified
the Rome Statute. The military junta in Burma will never ratify
the Rome Statute. It uses “sovereignty of state” as a shield to
cover its human rights violations.

 The UN Security Council formed the International Criminal
Tribunals for Rwanda and the former Yugoslavia. The scale of
the Depayin massacre may not equal what happened in those
two countries, however, it was also a serious crime committed
by thousands of perpetrators. In the event that the UN Security
Council keeps silent and permits the perpetrators to have
impunity, more serious crimes threatening regional peace and
stability may occur in Burma. In order to establish the truth and
take effective legal actions against the perpetrators of the Depayin
incident, the victims and witnesses themselves are required to
be courageous enough. They must come before the public, make
known the truth, and bring the perpetrators into justice. To this
end, our Ad Hoc Commission on the Depayin Massacre is ready
to provide all necessary assistance to the concerned victims and
witnesses. We will also seek cooperation with individuals, human
rights and democratic organizations, legal institutions and
governments, from the international community as well as from
inside Burma.
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Affidavits of eyewitnesses to the
Depayin Massacre

Affidavit of Wunna Maung
I, Wunna Maung, hereby swear under oath that:

1. I am a citizen of Burma, holding National Identification Card
No- 9/MCS- (N) 003840. I was born on March 16, 1977. My
parents are U Kyaw Maung and Daw Tin Win. I live in Htundone
Myo Thit, Chan Mya Thar Zi township, Mandalay. I make this
affidavit in support of my statement on Depayin Massacre,
Burma, which took place on May 30, 2003.

2. I had applied for a membership in the Mandalay National
League for Democracy (NLD) Youths. The NLD Vice-Chairman
U Tin Oo himself said that we had been accepted as members.
He continued to say that membership cards had not been
issued to anyone due to prevailing situation and told us to
continue to implement the Party’s programs. As I had been
elected by youths of Htundone Ward, I had to serve as Htundone
Township Youth Organizer.

3. For the organizing trip of Daw Aung San Suu Kyi to Upper
Burma, I had to serve as a youth security officer, according to
the duty entrusted to me by Mandalay Division NLD. By security
duty, it was meant that, the ones holding the duty had to take
the responsibility of keeping a close watch on the travelling
party during the whole journey in order to guard against any
danger that might befall. Daw Suu entrusted security duty for
the organizing trips within Mandalay Division to Dr. Hla Soe
Nyunt, an elected MP of Sagaing Township Constituency No.2
in Mandalay Division. Accordingly, Dr. Hla Soe Nyunt, in turn,
entrusted Youths of Mandalay Northeast, Northwest, Southeast
and Southwest Townships, the duty to serve as reserve security

This title consists of extracts from the four affidavits of eyewitnesses to the
Depayin massacre included in the Preliminary report of the Ad Hoc Commission
on the Depayin Massacre (Burma), dated 4 July 2003. Details of the trip in the
lead up to the massacre have been omitted, including earlier acts of
provocation and intimidation. The paragraphs included here have been left
largely unedited, to preserve the flavour of the original. All three affidavits
are signed “4 July 2003, Bangkok, Thailand”.
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units. For the security of Daw Suu, there were 17 members of
Central Headquarters Youths who had accompanied Daw Suu
from Rangoon. Whenever there was a break in the journey for
rest, the Central Youths members took up position as the
inner tier of security while Mandalay Township Youths
members took up position as the outer tier.

...

8. On May 30, the party started to leave from Monywa for Butalin
Town at 10:30am. At the beginning of the journey, 10 cars and
about 150 motorcycles from Monya escorted the party. On
reaching Butalin, the ceremony for installing the signboard
and opening Butalin NLD Township office was held and Butalin
NLD Youths was formed. At about 4:30pm, the party started to
leave Butalin for Depayin Town. On the way at Saingpyin, Daw
Suu stopped to meet local NLD members and family members
of U Win Myint Aung, an MP-elect who had been held in prison,
to give a word of encouragement and comfort. Before reaching
Depayin, as the scout car going ahead of the party failed to
return, motorcycle riders were sent to find out about the
situation. However, the motorcycle riders also did not return.

9. At the exit of Monywa, our group, including Chairman U Tin
Oo and Daw Suu, went in to Zawti- ka Monastery of Monywa
for paying respect to the abbot. However, the abbot was away
and we continued our journey to Butalin. As we continued our
journey, it was about 8:30pm when we reached a place, near
Kyi Village, between Saingpyin and Depayin, where the
incident took place. At that time, there was only a car between
the car we were in and Daw Suu’s car. Daw Suu’s car was at
the forefront and in the middle was a car in which U Tun Win
(from Zaygyo) and U Khin Maung Thaung were riding. Ours
was the third car, which was (Hilux model, green color). Behind
our car was that of MP-elect, Dr. Hla Soe Nyunt’s (Sunny, white
color). Behind that was the car of Central Youths (Hilux, white
color) and behind the Central Youths’ car was that of Vice-
Chairman U Tin Oo’s (micro-bus), and then cars of the NLD
members, all in a line. After passing Kyi Village for about 300
feet, two Buddhist monks blocked the way stopping the vehicle
in which Daw Suu was riding. At that moment, Ko Tun Zaw
Zaw got off from the car and, when he inquired about the
reason, the two monks said, “We have been waiting for a long
time. Ask Daw Suu to give a speech.” In response, Ko Tun Zaw
Zaw explained that the “request could not be complied with as
there was no time.” While he was still explaining, two Dyna
and two Torlagi trucks, altogether 4 trucks, full of people, came
towards us from Monywa side. The people in the trucks,
shouting over and over, the slogan, “Oppose those relying on
external forces, acting as stooges; holding negative views,”
[government slogans] alighted from the vehicles. At that
moment, villagers from Kyi shouted, “We, the people in return
don’t want you!” At that, the USDA [Union Solidarity
Development Association] members and their cohorts from the
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trucks shouted, “What are you saying?” And with that, they
started attack on the villagers with irons spike, iron bars,
bamboo clubs and wooden clubs, which they had brought with
them, and we had to witness the incident helplessly with a
bleeding heart. At that time, as a Dyna truck also was trying
to run over anyone in sight, the Kyi villagers who had come to
receive us, had to run in disorder. When the two monks who
blocked Daw Suu’s car for a speech, were asked to stop what
was happening, they said, “We won’t be able to do anything,”
and “You may also drive on.” Just at that moment, our cars
started to come under attack. I took responsibility for security
on the right side of Daw Suu’s car. The disposition for security
was that I was close to the right side of the body of Daw Suu’s
car. There was no one behind me. We were standing in a line
side by side. As the cars were parked close to the right side of
the road, there were only one or two of us on that side. Two
[men dressed as] monks, with red cloth wrapped around the
arm down to the elbow, were standing close to us. They were
not the initial two monks who had blocked the way. At that
moment, we saw that all the cars behind were being battered
by packs of attackers. We, members of security unit, were
standing from two to three tiers on the left side to cover Daw
Suu’s car. All the USDA members and their hired hands
attacking our cars were drunk. We learned later that from the
time of departure from Monywa, a half-drum full of liquor was
put in their car, and anyone in the car was allowed to drink as
much liquor as he wished.

10. For that reason, when they attacked our cars they did it
inhumanly and they shouted also, “Are you [a] death-defying
force for [the] Kala woman? [i.e. foreign woman, alluding to
Aung San Suu Kyi’s marriage to a British citizen]. If so die!”
So shouting, they brutally struck down the youths. As there
were few people on the right side of the car, the attackers
concentrated their attack on the left side, and thus I escaped
from the beating. When people on the other side of Daw Suu’s
car fell, the attackers struck down glass windows of the car.
When the glass was broken, they jabbed into the cars with the
rods they were carrying. At that time we who remained
shouted, “Daw Suu, do run, run!” In the car, there were the
driver, Kyaw Soe Lin, Ko Tun Zaw Zaw and Daw Suu, only three.
In the rear also, they attacked U Tin Oo’s car in a pack, and I
saw them seizing and taking away U Tin Oo. At that time, U
Tin Oo was wounded on the head. Daw Suu escaped beating,
because she did not get out of the car. If she did, the attackers
would beat her to death, because the attackers were totally
drunk. They did not look like they were drunk on liquor but
they looked like they were high on drugs. While the situation
was in confusion, the attackers arrived near our car and in a
pack, they rushed on to attack Daw Suu’s car. They knew that
we would not resist and I think, for that reason, they beat up
with greater force and killed more.
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11. They also beat up women in the third car (Hilux, green color),
after pulling off their blouses and sarongs. When the victims
covered in blood fell to the ground, I saw the attackers jumped
on to them and wrapped the hair around their hands and
pounded the heads against stone surface of the road, with all
the force. I saw them behaving most inhumanly. I saw with
my own eyes, earrings being forcibly taken from a woman who
had fallen to the ground (Thanda Soe, second year student).
The attackers uttered such base and sordid words like “You
woman, wanting to be Kalas’ wives, go ahead die! Before Kala,
we will make you our wives. We have to build roads, repair
roads, repair bridges and you want to be wives to Kala - die,
die!” and went on brutally beating and attacking until the
victims were dead. As the cars in the back kept their full
headlights on, we saw all that happened. From my mind, I still
cannot get rid of the sight of people, covered in blood, being
beaten mercilessly and inhumanly.

12. After Daw Suu’s car left, we also ran away. There were people
fleeing on motorcycles and on foot. We were three, including a
young monk. After running for a considerable distance, we
could no longer continue to run. At that time, we saw a car
coming from behind and flagged it down. It happened to be a
car from our group. All three of us climbed onto the bonnet of
the car. Before we drove for long, we saw a group of USDA
members and their henchmen waiting for us on the way. We
also saw [persons on] about 40-50 motorcycles being beaten.
Hence, we had to turn around and run back. It was only about
10-minute drive from the place we were first beaten and to
the place where they were waiting. We also saw traffic police
from a distance. As there was no escape for us going forward
or backward, we wheeled down to the side of the road at a place
that seemed to be a branch road. However, it turned out to be
a ditch. The car got stuck in the mud. All the people got off and
gave a push. At first, it moved a bit. After moving forward for a
while, the car got stuck entirely in a ditch. No amount of
pushing moved the car. As we had not had our meal and as we
had to run from the killing, we became completely exhausted
and could no longer push the car. There were about 18 of us
who had been in the car. We were members of Youths from
Mandalay who had taken responsibility for security, including
the Upper Burma Youth Affairs Officer Ko Tin Tun Oo, Deputy
Officer Ko Myo Naing, Joint Officer Ko Hla Oo and Central Youth
Ko Thein Soe. We no longer cared about the car and all of us
tried to flee away from the danger. Fortunately, the place we
came to turned out to be [scrubland]. In our flight, Ko Tin Tun
Oo and Ko Myo Naing failed to come with us. We saw there the
people who had fled before us. We found ourselves to be a total
of 97 persons and 49 motorcycles. The ones we met were girl
and boy students from Monywa and Sagaing, who had come
with our convoy. The counting was done, of course, only in the
morning. Two among the group turned out to be members of
the gang that had attacked us, supposedly on the bidding of
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the USDA. They told us about themselves not because we asked
them. They revealed their identity on their own volition. They
explained, “We had never done such a thing in our life and
since we could not bear to do such a thing, we came fleeing
with you.”

13. After counting all the persons and motorcycles, on the morning
of May 31, we all went towards the main road at 5am. At first,
the motorcycles were forbidden from getting on to the main
road but without success. They stubbornly went on to the main
road. Ko Chit Yin and I remained behind. Among those who
went on to the road was Ko Hla Oo. His head was fractured and
his hand was broken. The police from their car fired guns to
stop the motorcycles, which got on to the road. We could see
from a distance the motorcycles that ran on to the road. At
that time, we heard seven gunshots...

14. As we did not get on to the road and just walked across the
paddy fields, we reached a village called Yin-dwai. As the
villagers fed us, we ate and took rest for a while. At that
moment, as a child who came back from outside said to us
that the village headman was asking about us, we started to
set out from the village. After leaving the village and walking
in the fields for about 30 minutes, we met six other villagers.
Those people took us to their field huts and looked after us for
a night.

15. On June 1, at 5am, we started out from a villager’s field. I put
on clothes of the farmers I met on the way, with which I
exchanged my Kachin sarong and white shirt [NLD uniform].
A villager showed us the way, until we reached Hsin Inn Village
in Shwebo Township. That villager had sent us for about 15
miles, and until we got to Hsin Inn, we had to walk through
villages. We rode in a car from Hsin Inn to Shwebo. At Shwebo,
I put up at a friend’s house, temporarily. While in Shwebo, I
met eight persons who had come back from the Depayin attack.
They said, “While we were looking for jobs, a person took us to
the USDA office. We were told that we would get 800 Kyat as
daily wages, meals and liquor, and the job was to gang up and
beat up a group of people.” “As we were afraid of the officers in
that office, we said ‘Yes,’ and gave our promise,” explained the
participants in the attack.

...
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Affidavit of U Khin Zaw
I, U Khin Zaw, hereby swear under oath that:

1. I am a citizen of Burma. I was born in Min Hla Town of
Tharawaddy District, Pegu Division in the year of 1315 B.E.,
and now I am 50 years old. I am the third child among seven
brothers and sisters. My father was Artist U Khin Soe and my
mother is Daw Sein Than. In 1968, I appeared in the eighth
standard school examination. In 1969, I moved to Rangoon. In
Rangoon, I learned about gems from my uncle and I made a
living as a gem trader and broker. I had never been in politics
and had never been to jail. During the BSPP [Burma Socialist
Programme Party] Era also, I never did anything in connection
with government. I had been only a simple gem dealer.

2. I joined the NLD in 1998. The reason for joining the NLD was
that after voting in the 1990 election, the whole family moved
to Mandalay. There I met U Hla Win (aka) Bo Mee Khae, who
was related to me. U Hla Win was a native of Moenyo and he
was with Gen. Aung San in the struggle for independence,
during the British and Japanese times. He was working as a
patron of the Mandalay Division NLD. We lived in the same
compound and, through inquiry about each other’s
backgrounds, we came to learn that we were related. As a
result of inspiration gained through this uncle U Hla Win’s
persuasion and my discontent with the military regime in
power, there was a welling up of political courage in me and in
1998, I became a member of the NLD in the Southwest
Township of Mandalay. Now, I am a full member of the NLD.

...

11. After leaving Butalin, we reached Kyi Village at about 7:30-
8pm. To reach Depayin from Kyi Village, we still had to cover a
distance of about 2 - 2 1/2 miles. The place we had arrived at
was a jungle. However, it was not a jungle like those of Pegu
Yoma. In the upper land, jungle means clumps of bushes and
thickets. The bushes were good for hiding. About 20- 25 persons
could hide in a bush. Even a standing man in the bush could
not be seen, as it was so thick. The motor road was on a flat
land and the road was wide enough for two cars to easily pass
each other. As it was about 8:00 p.m. when we arrived at the
place where the incident took place, the surroundings were
in pitch darkness. We could see in the headlights of our cars
about 1,000 Kyi villagers, who had assembled to welcome us
near the junction where the village road met the main road.
At that time, the car in which Daw Suu was riding and about
10 other cars had already gone past the village. The motorcycle
I was riding on was at the end of the convoy. There were Dyna
and Torlagi trucks following behind my motorcycle. While our
motorcycle was passing the villagers by, cars in the convoy
suddenly stopped.

12. At the time the cars stopped, I noticed that the group, which
was going to disrupt Daw Suu’s trip, was behind us. The people
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in the group held up iron bars, pointed iron rods, bamboo sticks
and wooden bats, which they had brought with them and
shouted, “You, destroyers of race, whores, who want to have
Kalas as husbands; Don’t become Kalas’ wives, become my
wife!” etc. At the same time, I heard Kyi villagers countering
by shouting, “You are the real destroyers of race, wreckers,
act as stooges!” Then the people with weapons jumped down
from their trucks and started attacking the villagers, who were
welcoming Daw Suu. I did not notice exactly when the attackers
started to tail the convoy. I think, these Buddhist monks were
fake monks who had followed us from the Army Northwest
Command, because most of the monks who were accompanying
us had been sent back to Monywa... by personnel of the Army
Northwest Command headquarters, based near Zeedaw
Village. At first, we thought the monks on the Dyna and Torlagi
trucks were the ones who had been accompanying us. However,
we saw them taking out red cloths and wrapping them around
their arms down to the elbow level. Accordingly, it was clear
that they had planned in advance for the attack. I think,
wrapping red cloth around the arm was an arrangement to
prevent mistaken attack and to make them distinct from the
monks who had accompanied us. While the commotion was
thus taking place, the thugs, who had hidden in the bushes in
advance, came to join forces with those who had come in the
trucks. They were also armed with iron bars, pointed iron rods,
bamboo sticks and wooden bats. They numbered about 3000
and the weapons they were carrying were the same as the
ones carried by those who had come in the trucks. As the cars
in the rear kept their headlights on, we were able to see the
actions going on and the sounds and voices. We could not see
the people clearly, as we were looking from a distance of about
100 yards. It was a gigantic mass of people. Kyi villagers were
near the scene and they were the first who had to bear the
beating, as they were the ones who exchanged hostile words
with the attackers coming down from the Dyna and Torlagi
trucks. For that reason, the USDA members beat them up with
malice. The place where Daw Suu’s car was parked was quite
a distance from where I was.

13. While the attack was taking place, those who came on
motorcycles took flight after abandoning their bikes. Some were
struck down in their attempt to flee. At that time, no one could
care about his motorcycle any longer. It was a time when
everyone had to run for his life. At first, I did think about helping
our leaders and our NLD members. On second thought, I
realized that I would surely die before I got to my leaders and
my NLD members, because I had first to pass through the
killing ground. It was frightening even to imagine. Before my
own eyes, people were being beaten savagely. I was hearing
the wounded, dying victims moaning and wailing in pain,
shrieking in agony, and crying out for help. At that time, as
the attackers from the Dyna trucks were shouting unspeakable
abuses, it was just like the hell boiling over. I saw with my
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own eyes the attackers striking down the victims with all the
force and stabbing viciously with pointed iron rods. Truly, it
was a murderous attack. The beating was done until the
victims died.

14. I heard that U Tin Maung Oo of Southwest Township,
Mandalay, was suffering from bleeding in the ears, as a result
of the beating. Now, his name is on the list of those who died.
He was Organizer for our Southwest Township as well as
Mandalay Division headquarters photographer. Another one
was Ko Thein Toe Aye, who was Candidate Organizer for our
Township. His name also is on the list of those who died. It
appeared that the attackers were systematically trained. They
mainly aimed and struck on the head. Even when I was at a
hundred yards, I heard with anguishing pain, the popping
sounds of heads being broken by savage blows.

15. At about 9pm on that night, two elders from Kyi village came
to me and one of them said, “My lad, you’d better come with
me. You should not remain here.” So saying they took me to
the village, and from there I was sent, stage by stage, to
Monywa. I had to sleep two nights on the way. I avoided going
into Monywa and instead, I stayed in Kyaukka, a village outside
of the town. From there, on June 4, I traveled back to Mandalay
by bus. When I reached home in Mandalay, I saw my wife laid
up in bed, as she became debilitated with illness, after hearing
the news of us being beaten and slaughtered. For that reason,
I took my sick wife and left urgently on the same night for
Rangoon by 8:30pm, mail train. When I reached Rangoon, I
stayed in hiding at a friend’s house.

16. On the morning of June 13, my friends informed me that my
father U Khin Soe, aged 76, passed away at 11pm, on the night
of June 12. After deciding to send off my father on his last
journey, even if I got arrested, I left Rangoon in the evening of
June 13, by 5pm, express train, for Mandalay. I reached
Mandalay on the morning of June 14, at 9am, well in time for
the funeral of my father. My relatives told me that my father
died of grief caused by the arrest of his brother and the
uncertainty as to whether I was dead or alive.

17. As soon as I arrived in Mandalay, my close relatives and
friends told me that the military intelligence men had the
intention to arrest me and they had subjected some of my
friends to interrogation. At 2pm, the remains of my father were
taken from Tundon Ward to Dagundaing Taung Myint
cemetery for cremation. On return to Tundon, as I learned on
the way that the military intelligence men were waiting for
me at my house, I went and hid in a friend’s house. From
there, I arrived at a place in the liberated area, on the Thai-
Burma border, on June 16.
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Affidavit of Maung Po Zaw
I, Maung Po Zaw, hereby swear under oath that:

1. I, son of U Than Maung and Daw Mya Kyin, am a citizen of
Burma, holding National Identification Card No Ma Ma Na
(Naing) 139877. I am 23 years old residing at Ba Ba Lay Ward,
Mya-yi-nanda Myothit Town, Mandalay, Burma.

2. I had never been involved in politics. I applied for membership
in the NLD only two weeks before Daw Aung San Suu Kyi’s
trip to Mandalay. While Daw Suu was staying in Mandalay, I
was given nighttime security duty for two nights. Daw Suu
came to Mandalay on May 26. On the next day on May 27, she
went to Dada U. During Dada U trip, persons who took security
duty with me included Ko Win Kyi, Ko Pone Myint Zaw, Ko
Wunna Maung, Ko Aye Win, Ko Yeh Min San, U Myint and Ko
Soe. I went together with Zaw Zaw Aung, Ko Tin Aung Myint
and U Tway from Southwest Township on May 29 for Mandalay-
Monywa trip. On that trip, I did not take security duty for Daw
Suu. Due to shortage of vehicles, only two from each township
were allowed to come for security duty. However, responsible
persons explained that some could come on their own
expenses. Accordingly, some went with the traveling party on
their own arrangement. On the Mandalay-Monywa trip, the
main responsibility for Daw Suu’s security was taken by
members of the NLD Central Youths.

...

5. When we left Monywa, there was still nothing unusual. On
arrival in Butalin, the ceremonies for installing signboard,
opening Butalin Township NLD office and formation of NLD
Youths were performed. From there, we left for Saingpyin at
about 6pm. In Saingpyin, Daw Suu gave a speech for about 30
minutes. Then, we left for Depayin. At that time, there were
nine cars in front of our car and two behind. When we arrived
near Pyankya Village, I saw about 20 busses, each of which
could carry 40 persons, trailing at a moderate distance behind
our convoy. When we arrived near Kyi village, two monks
stopped the car in which Daw Suu was riding and advised Daw
Suu to give a speech. Then I saw Central Youths security detail
leader appealing for pardon, as no speech could be given due
to lack of time. Then, the cars moved on a little. At that time,
protesters trailing at a distance behind us got off their cars
and started to attack the local people with wooden bats, pointed
iron rods, iron bars and bamboo sticks which they had brought
with them. Daw Suu told our cars to stop. While the attack
was in progress, 3-4 villagers shouted, “ Daw Suu please help
us!” and arrived at the place where our cars were. At that time,
when Dr. Hla Soe Nyunt asked help from the two monks, they
replied that it was impossible. On that day, the local authorities
had come in advance and forbidden, with threats or with a
promise to make offerings, all monks of the monasteries near
Kyi village, to go out and welcome Daw Suu and NLD members
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when they arrived, give assistance or come out even if any
problem arose. The monk explained that as they were forbidden
like that help could not be obtained and that all communication
lines had been sealed.

6. In order to document the beating of villagers on the video,
attempt was made to line up the motorcycles and light up the
area with their headlights. In the light from the motorcycles,
we saw the attackers holding up wooden bats, iron bars, pointed
iron rods bamboo sticks and shouting. At that moment, the
sound of a whistle was heard, and led by monks in red
armbands, they shouted and charged towards us. While we
were still dumbstruck on seeing the charge, they started
attacking the last pickup truck, in which the monks and
novices were seated.

7. After that, I saw them attacking almost simultaneously the
car in which Daw Win Mya Mya and the women were riding.
As things were happening like that, some got off from the cars
and ran into the fields and some along the road. As people
were running in all directions, our convoy of cars, including
the car of Daw Suu, remained behind. At the same time, there
was shouting that Daw Suu’s car was under attack, and the
crowd of people, which was in the front turned around and came
back. While the crowd reached near Daw Suu’s car, I saw the
car dash out from the pack attacking it. On the car, I saw 8-9
members of Central Youths standing on steps on the sides of
the car, facing one another with linked hands, and giving
protection. As other cars started to follow Daw Suu’s car
immediately, those running jumped on to the nearest car. As
the car was full, I climbed on to the roof. As we drove on for
about 10 minutes, because of the sound of our cars, the cars
systematically parked in the fields on the left and right sides
of the roads, turned on their headlights simultaneously. As I
was on the roof of the car, I could see in the light from the
headlights people with bats, iron bars, bamboo sticks and
pointed iron rods, waiting ready for us. When Daw Suu’s car
reached among the waiting attackers, they fling at the car
with sticks, brickbats and iron bars they were holding in their
hands and shot at it with catapults. In a pack, the ones in
range also hit at it.

8. At the time when Daw Suu’s car passed through the attacking
crowd, our car started to enter it. Just as our car tried to rush
through the crowd, a Dyna truck parked on the side of the
road for the purpose of blocking charged in to hit our car. While
trying to avoid collision, our car fell off the side of the road and
arrived at the front of the crowd. While our car was veering, I
jumped off from the roof on to the ground. While our car veered
round to get back on the road, I managed to get in at the back
of the car, after catching the rails on the sides. While I was
trying to get back in the car, a stick thrown at me hit me in
my back. The canvas sheets covering the sides of the car were
taken down while the car was driving on. We were beaten for
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about two minutes by the attacking crowd. As people in the
back of the car were lying flat on the floor, only persons on top
got most of the beating. After driving for a few minutes, we
reached Depayin hospital. The members of the NLD Youths
did not respond in kind to the terrorist attack made by the
crowd waiting in readiness. Daw Suu had told us that if we
were wearing the NLD uniform of white shirt and Kachin
sarong, we had to bear with a bowed head, whatever was done
to us, and must not retaliate.

9. When we arrived at Depayin hospital, from our group Ko Soe
(arm, knee, foot), Ko Myint U (head fractured), a student from
Monywa, name unknown, (head fractured), Rev. Ashinpyinnya
Depa, a monk from Yankin monastery (fractured head and
elbow), two women NLD members from Monywa, names
unknown (wounds in the head), Ko Myint Soe of Saingpyin
Village, who had run away from the incident, and a person
from Mandalay Southwest Township. All had to be treated as
in-patients as the injuries were serious, except the one from
Mandalay Southwest Township, whose injuries were light. On
the second day of having treatment at the hospital, May 31,
two traffic policemen came and took away the car driver. Then
a police inspector and a policeman arrived on a motorcycle.
They came to get the list of in-patients at the hospital from
the township hospital doctor. The patients were checked
against the list and addresses of the patients were noted down.

10. After the list of patients was taken, Ko Soe said to me, “They’ve
taken the patient list, but your name is not on it. So, you’d
better leave and inform responsible persons.” At about 5pm,
the police inspector and 5 policemen came again to the
hospital, in a car. All the people on the list were taken for
detention. After sleeping two nights and staying three days,
on June 1 at three in the morning, I left the hospital, with a
friend, for Depayin railway station. On arrival at the station,
my friend and I bought train tickets and took the train to
Monywa. We arrived at Monya at 10am. After arriving in
Monywa, I went round and inquired about the bus to go on to
Mandalay. I found out that busses were banned for 10 days
from going to Mandalay starting from May 30, and there was
nighttime curfew in Monywa. I arrived back at Mandalay on
June 1 at 6pm.
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Affidavit of Ko Chit San
I, Ko Chit San, hereby swear under oath that:

1. I, son of U Kyaw Hla and Daw Thein Tin, am a citizen of Burma,
holding National Identification Card No Ma-Ya-Ta (Naing)
084649. I am 36 years old residing at Yatanabonmi Quarter,
Maha Aungmyay township Mandalay. I am a car driver.

2. On May 28 about 8am, car owner Ko Myint came and asked
me to help drive his car No B/5671. He has applied NLD
membership for 4 months already but was not issued
membership card as yet due to security reasons. I accepted
his request.

...

7. On May 30 at about 9am, we resumed our journey from Monywa
to Butalin. In reaching Saingpyin village, Daw Aung San Suu
Kyi gave a speech to the villagers, who came to welcome us,
and then continued the journey to Depayin at about 6 pm. We
arrived at Kyi village, the place of the incident about 8pm.
After a few moments in passing Kyi village, the cars going in
front stopped. Then from behind the motorcade shouting and
swearing voices could be heard. “You walked on the road we
built, you crossed the bridge we built, wives of Kala, we will
kill you with clubs. We have watched Chinese martial arts
movies”. With these barbarous words, they began to beat the
people in the motorcades. They also beat our car. I witnessed
through the rear view mirror in my car that the two victims,
who were in my car, fell down to the ground as they were stabbed
with iron spikes. The thugs were those who were rather tall.
They were wearing gray-hooded clothes. Their eyes were red
in colour.

8. I did not know that the person sitting at my left side was
attacked with which weapon. Yelling loudly, he fell on me. At
the mean time, the thugs attacked the right side of my car in
which I was sitting. They also struck down the window and
front mirrors of my car. Then, I attempted to leave my car. As
I energetically kicked the door of my car with my two legs, the
attacker who was beating my car fell down to the ground. Then,
I got off the car and attempted to drag the injured out.
Unfortunately, it failed. The body of that victim could not
respond anything. At that time, the attacker, who fell down to
the ground, beat my right leg. As such, I could not continue
my efforts to take the body of that victim out. At the time of
the attack, I saw the killing field clearly in the light of Dyna
trucks. Then, I had to run away through the fields, where car
spotlights could not reach. Subsequently, I wondered whether
I had to continue running or get back to see the killing field
again. After that, I decided to get back to that incident area. I
watched the scene of crime from a distance. The thugs
repeatedly beat the victims until they died. I also heard
shouting, swearing, crying and asking for assistance. It took
such a long time. I could not estimate how long it was as I did
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not have my watch.

9. Then, about 80 policemen, holding shields and wooden clubs,
got to that area in four Dyna cars. After that, two cars that
were rather similar to Pajero Mitsubushi, chased the previous
convoy, and arrived at that area. Two officers got out of the
cars and checked the killing field. Hiding under cover of night,
I witnessed that the 80 policemen threw the bodies of the dead
and injured, as if they were garbage, into the trucks. I could
clearly see in the lights of trucks that had been to that area
before, and others that got there later, although I could not
discriminate between who was who. The two Hilux pickup
trucks left at the scene were pushed down into the rice field
and then they set them up as if they had overturned. The
other two Hilux pickup trucks were set up to look as if they
had had a head-on collision. Then they took pictures of them
with video and still cameras, for the record. After that, I left
that area so that I could find a venue to hide for a night.

10. After three hours walk, I reached Shwe-ku-ni monastery in
Kyaukka village. With the permission of abbot, I slept there.
In the morning of the next day, May 31, 2003, I returned to the
killing field again. I saw that an emergency police station
no. 2 was opened near the campus of the irrigation department,
that was close to the killing field. In order to eliminate all the
evidence, water was brought in with municipal trucks and
bloodstains and other marks were washed away by the
policemen, using brooms. In the mean time, except those
official cars, I did not see any vehicle passing through the tar
road. I walked from Kyaukka to Monya town. After that, I got to
Mandalay from Monywa on June 5.

...
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The Depayin Massacre: A crime
against humanity and its effect

on national reconciliation

U Aung Htoo, General Secretary,
Burma Lawyers’ Council

The Depayin Massacre was as particular as it was different
from other crimes that have occurred in Burma
previously. It was a well-organized heinous crime,

committed by about 5000 perpetrators under the direct control of
the authorities against unarmed civilians, including a Nobel
Peace Laureate, her supporters and other innocent people. The
attack was perpetrated with complete impunity, as it was publicly
committed while the international community was closely
monitoring the organizing tour of Daw Aung San Suu Kyi, the
charismatic leader of the National League for Democracy, who
has been gaining enormous support from the people. The objective
of the authorities in committing such an atrocious crime is to
deny the 1990 May election result once and for all, by gravely
intimidating the entire people.

It is also worth noting that it was committed while the scope
of international human rights laws have been practically
expanded to all areas with the emergence of the permanent
International Criminal Court on 1 July 2002. As such, it is worthy
to scrutinize this crime from various perspectives including one
that embodies international crimes, such as crimes against
humanity, which can be acted upon by transcending the boundary
of a state. In addition, how this tragedy affects the prospects for
national reconciliation ought to be considered.

General characteristics of crimes against
humanity
The Swiss jurist Jean Graven created the term ‘crimes against

humanity’.1  After World War I, the first modern attempt was made
to impute the individual criminal accountability for crimes
against humanity such as those that the Central Powers had
committed in numerous acts ‘in violation of the established laws
and customs of war and the elementary laws of humanity’.2
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The persecution, repression, and murder of civiliains on a
vast scale in Germany before the war of 1939 were also examined
to assess whether they constituted crimes against humanity.
The Charter of the International Military Tribunal (Nuremberg)
in 1945 marked the birth of the modern notion of crimes against
humanity.3  Article 6(c) of the Charter provided as follows:

Crimes against humanity: namely, murder, extermination, enslavement,
deportation, and other inhumane acts committed against any civilian
population, before or during the war, or persecutions on political, racial
or religious grounds in execution of or in connection with any crime
within the jurisdiction of the Tribunal, whether or not in violation of the
domestic law of the country where perpetrated.

The first factor to consider regarding whether the Depayin
Massacre falls within the range of crimes against humanity is
in regards to the requirement between the crime and armed
conflict. The International Military Tribunal defined crimes
against humanity only ‘in connection with’ other crimes, i.e.,
crimes against peace, and war crimes. Then, the third committee
of the UN accepted a non-aligned group proposal that would
include those defined in the Tribunal Charter ‘whether
committed in time of war or in time of peace’.4  The Chairman of
the Secretary General’s Commissions of Experts on the Former
Yugoslavia and Rwanda has also rejected the making of such a
link.5  The most recent statements of governments at the UN
show an overt acceptance by most states that the nexus is
unnecessary and gross human rights violations in peacetime
are as criminal as those during armed conflict.6  As such, in spite
of the fact that the Depayin Massacre occurred in Burma in
peacetime, it will certainly be within the scope of crimes against
humanity.

The second distinguishing feature of crimes against humanity
is that they be committed in a planned, systematic manner
insofar as they are directed against a specific ‘civilian population’
and not merely random individuals.7  The following factors
indicate that the Depayin Massacre was committed as a well-
planned, premeditated attack:

Training provided
On May 23 and 24, the authorities collected the members of

the USDA (Union Solidarity and Development Association) and
others from eight townships in Shwe Bo District, and provided
trainings at the campus of the Depayin State High School No.1.8

Depayin is one of the townships in the Shwe Bo District. There
were altogether about 5000 men. On May 29 and 30, the
authorities summoned 56 big vehicles and 10 small vehicles for
transportation and placed them in the school campus with owners
and drivers.9
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Preparing weapons
On May 30, all trainees were given homemade weapons, such

as sharp bamboo sticks, thick and hard bamboo sticks, iron rods,
pointed iron rods, wooden bats, etc. With the instructions of the
authorities, seven carpenters made these weapons in two days.
They also bought some other handmade weapons from nearby
villages. Township PDC (Peace and Development Council) office
clerks distributed these weapons to all trainees.10

Isolating the scene of the crime
The authorities ordered the local population residing in the

villages beside the road where the crime was commited not to be
present at the arrival of Daw Aung San Suu Kyi. The villagers
were forbidden to welcome Daw Aung San Suu Kyi and ordered to
stay inside their houses even if any problems arose.

Systematic communication
The attackers communicated with each other by using

whistles and walkie-talkies, telecommunication devices that only
the authorities are permitted to use. They also used codewords
that are usually employed in military operations.

Positioning the attackers and equipment
a. The Dyna and Tolargi trucks, carrying about 1000 attackers,

tailed Daw Aung San Suu Kyi’s convoy before they reached
the killing field where the crime was to be committed.

b. Around that first killing field, another 3000 attackers were
waiting in clumps of bushes and thickets beside the road in
the dark of night.

c. Bogus monks wrapped red cloths around their arms to prevent
mistaken attacks and make them distinct from the monks
who had accompanied Daw Aung San Suu Kyi’s convoy.

d. First, 1000 attackers started to attack the Kyi villagers and
supporters of Daw Aung San Suu Kyi at the rear of her convoy.

e. Secondly, almost at the same time, the 3000 attackers waiting
in readiness joined the attack and battered all people in Daw
Aung San Suu Kyi’s convoy.

f. Thirdly, another 1000 attackers were also waiting with
barricades at the second killing field about ten minutes from
the first killing field. Those attackers assaulted all motorcycles
and cars that escaped from the first killing field.

g. At the two killing fields, the headlights of Dyna trucks were
arranged by the authorities to light the areas. At the second
killing field, spotlights were set up in the big trees beside the
road.

“

”
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Numbers of victims
For an act to be a crime against humanity requires that it

entail a large number of victims, although the International
Military Tribunal Charter and Rome Statute of the International
Criminal Court do not specifically define the minimum number
of victims. According to the statements of eyewitnesses in the
Depayin incident, over 70 victims were massacred. The question
is whether that number might constitute a crime against
humanity or not. In this regard, Ratner and Abrams suggest that

An example of a crime against humanity in the absence of a large number
of victims might be the execution by Soviet authorities of Hungarian
leader Imre Nagy in 1956. In this case, it might be argue that such a
planned, systematic act is not against a ‘population’ at all, but only against
one person, and to ascribe it as a crime against humanity would risk
collapsing such crimes into common crimes. A more convincing
interpretation would, however, regard the target ‘against’ whom the
action is committed as more than the victim himself. In such a case, even
though murder itself is not on a mass scale, because the killing of a
political (or religious) leader is systematic insofar as it is meant to
intimidate the entire ‘civilian population’ of his supporters (or
corelegionists), it would represent a crime against humanity. Indeed,
even if the victims were not leaders, a systematic act against deliberately
targeted individuals could well be aimed at intimidating a broader
population.11

In the aftermath of the Depayin Massacre, it is quite evident
that the incident intimidated not only NLD members and its
supporters, but also the entire civilian population of Burma. From
this viewpoint, the Depayin Massacre certainly constitutes a
crime against humanity.

The Depayin Massacre and its relevance to
national reconciliation
In the aftermath of the Depayin Massacre, fear, hatred and

suspicion are prevailing across the whole country. Confidence
building, the term that Daw Aung San Suu Kyi used after the
release from her house arrest on 6 May 2002, has long since
disappeared. Now people have a terrible mistrust of the military
regime. Demands for accountability over the Depayin Massacre
are rising. Even the dismissal of Senior General Than Shwe from
his position as Chairman of the State Peace and Development
Council (SPDC) might not be satisfactory unless the Depayin
Massacre issue is addressed effectively.

In the event that the perpetrators enjoy impunity, any attempt
by the international community—be it by the UN, EU, US, Asean
or Thailand—to facilitate national reconciliation and a
democratic transition in Burma is not likely to be successful.
Even during negotiations, opposition leaders would certainly be
concerned that their lives could be threatened at any time in
the same manner. As such, without seeking accountability for
the Depayin Massacre, any genuine political dialogue between
SPDC and democratic forces will never become a reality.
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In practice, without dealing with the Depayin Massacre and
providing a sense of justice to the people, how will the transition
process proceed? How can a genuine National Convention be
convened? Standing on the bodies of the Depayin victims that
have not been buried properly, and listening to the cries of their
relatives, who will draft a new constitution that should lay down
a foundation for the rule of law, justice and peace? All those
superficial efforts will be no more than ones that will certainly
strengthen the rule of the military junta in Burma for more
decades.

The issue must be examined both in terms of international
human rights law and its moral aspects. What will happen once
Burma achieves a new democratic government without dealing
with the legacy of the past, particularly the Depayin Massacre?
Any new regime will take the place of the former regime in all
matters affecting the international human rights and obligations
of the state; the successor government is obliged to investigate
international human rights violations and to prosecute those
responsible.12  In the event that the new government does not
comply with international human rights standards, it will not
stand apart from the previous regime. In addition, morally, it
will not be possible for the new regime to ignore the demand of
the victims or their relatives to seek accountability for the
massacre, and uncover the truth to bring about justice.

If a new regime were to act only after being forced to by the
moral outcry from the victims and their relatives, and not by its
own initiative, then the truth might not be uncovered, as
evidence would have been repudiated by the previous authorities.
Another possibility is that the new regime might attempt to take
action against the perpetrators after the truth is uncovered. If
that were the case, the perpetrators, who may still hold some
kind of authority, might create problems again; society may be
in chaos and the people may be trapped in another vicious circle.
It follows that the best alternative is to address effectively the
Depayin Massacre now, and not later. Superficial national
reconciliation or democratic transition should not be reasonable
grounds to cover over the truth about the massacre. It is quite
evident that only when justice can be sought for the Depayin
Massacre and all other heinous crimes that have occurred in
Burma, genuine national reconciliation will occur.

The objective of national reconciliation is to pave the way for
the society to obtain peace, freedom and justice within a
framework of the rule of law. National reconciliation cannot be
interpreted as a compulsory measure to be implemented through
political dialogue that ignores heinous crimes, and denying the
principle of the rule of law. Superficial national reconciliation
would certainly collapse as soon as the authorities committed
more serious crimes again. Society can achieve genuine national
reconciliation only when it deals with its past legacy by bringing
the perpetrators of crimes to justice and by seeking justice for
the victims in one way or another.
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Sovereignty of state and Security Council
intervention
The Depayin Massacre is a challenge to the international legal

community, international human rights organizations,
democratic world leaders, and the UN. How can the perpetrators
of a crime against humanity, as the authorities of a nation that
is not a party to the Rome Statute, be brought to justice? Seventy
Burmese MPs have reportedly submitted a formal request to the
UN Security Council for its intervention.13  Amnesty International
has recommended sending an international investigation
mission to Burma. Recently, the Asian Human Rights
Commission also asked for the intervention of the UN Security
Council to investigate the Depayin Massacre as a crime against
humanity.

The UN General Assembly has already made a large number
of resolutions on Burma with reference to the various human
rights violations committed by the authorities there. However,
the junta has made a mockery of these for about a decade.
Stepping on the UN resolutions and ignoring demands by the
international human rights community, the junta still dares to
commit more heinous crimes, such as the Depayin Massacre. It
is time for the UN Security Council to send an investigation
mission to Burma without further delay, and bring the
perpetrators to justice by forming an International Criminal
Tribunal or by referring the case to the International Criminal
Court.

Taking effective action on the Depayin Massacre will be a step
towards the laying down of foundations for the rule of law in Burma.
It will be a historical milestone for a society that seeks justice
for the deceased, the disappeared, the injured, and others who
have suffered terribly from the incident. It will open the possibility
for a peaceful democratic transition in line with international
human rights law.

Endnotes
1 Jean Graven, Les crimes contre humanite, 76 Recueil des Cours 427,
433 (1950-1).
2 Steven R. Ratner & Jason S. Abrams, Accountability for human rights
atrocities in international law, Oxford University Press, 2001, p. 3.
3 Ratner & Abrams, Accountability for human rights atrocities, p. 46.
4 Report of the Third Committee, UN GAOR, 23 Sess., Annex,
Agenda Item 55, at 3, UN Doc. A/ 7342 (1968); UN GAOR, 3d Comm.,
23 Sess., 1563-1568th mtgs., UN Doc.A/C.3/SR.1563-1568 (1968).
5 Graven, Les crimes contre humanite.
6 Ratner & Abrams, Accountability for human rights atrocities, p. 3.
7 Ratner & Abrams, Accountability for human rights atrocities, p. 57.
8 Eyewitness statement.
9 Eyewitness statement.
10 Eyewitness statement.
11 Ratner & Abrams, Accountability for human rights atrocities, p. 60.
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An opinion on the Depayin
Massacre as a crime against

humanity

Professor Michael Davis, Faculty of Law, Chinese
University of Hong Kong & C Raj Kumar, Lecturer,

School of Law, City University of Hong Kong

Upon examination of the preliminary report of the Ad Hoc
Commission on the Depayin Massacre and various
affidavits appended to the report, the authors conclude

that the Depayin Massacre is highly likely a “crime against
humanity”. It should, as soon as possible, be further investigated
through the agencies of the United Nations and its affiliated
human rights organisations. Perpetrators of such heinous crimes
need to be brought to international justice. To relieve Burma’s
political and social circumstances, its political development needs
to be more seriously addressed by the UN Security Council and
the international community.

The factual findings of the Ad Hoc Commission on the Depayin
Massacre demonstrate to a sufficient degree of proof a prima
facie case that the massacre was a premeditated attack, and
substantiate our recommendations herein. The fact of the matter
is that on 30 May 2003, civilians, including some leaders of the
National League for Democracy (NLD), its many members and
sympathizers were massacred. The report has argued that the
local authorities had threatened the people living in the villages
between Sai Pyin village and Depayin town not to welcome Daw
Aung San Suu Kyi and not to appear if something happened. The
perpetrators of this heinous crime attacked the motorcade of
Daw Aung San Suu Kyi. The victimization that took place because
of these attacks was quite serious. It is understood that the

Michael Davis is a Professor of Law and Director of the Graduate Programme
in Law and Public Affairs at the Chinese University of Hong Kong. He is
the editor of International intervention in the post Cold War world: Moral
responsibility and power politics (2003). C Raj Kumar is a Lecturer & Deputy
Director of the WTO Law and Dispute Resolution Centre, School of Law,
City University of Hong Kong.
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villagers around the place where these killings took place had
begun taking care of the wounded victims. The statements of
the four witnesses appear to demonstrate the gravity of the crime
that was perpetrated in Depayin and that it falls within the scope
of the definition of ‘crimes against humanity’.

The definition of ‘crimes against humanity,’1  as it has emerged
under international treaties and customary international law,
is now contained in article 7.1 of the Rome Statute of the
International Criminal Court (ICC):

‘Crimes against humanity’ means any of the following acts when
committed as part of a widespread or systematic attack directed against
any civilian population, with knowledge of the attack: 1. Murder; 2.
Extermination; 3. Enslavement; 4. Deportation or forcible transfer of
population; 5. Imprisonment or other severe deprivation of physical
liberty in violation of fundamental rules of international law; 6. Torture;
7. Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity;
8. Persecution against any identifiable group or collectivity on political,
racial, national, ethnic, cultural, religious, gender as defined in paragraph
3, or other grounds that are universally recognized as impermissible
under international law, in connection with any act referred to in this
paragraph or any crime within the jurisdiction of the Court; 9. Enforced
disappearance of persons; 10. The crime of apartheid; 11. Other inhumane
acts of a similar character intentionally causing great suffering, or serious
injury to body or to mental or physical health.

It should be noted that to the extent that the Rome Statute
has, in this language, largely captured the content of emerging
customary international law, these standards of behaviour would
now be binding on states that are not signatories.

It needs to be observed that crimes against humanity, as
contained in the Rome Statute, do not require an “intent to
destroy a group in whole or in part” by the perpetrators, but instead
require that such atrocities referred to in the definition, such
as murder, extermination and so on, are committed as part of a
“widespread or systematic attack directed against any civilian
population, with knowledge of the attack”. “Knowledge of the
attack” refers to the knowledge of the perpetrators or supporters
of the attack, or of those in power situations who have acquiesced
to the attack upon any civilian population. The key words in the
definition are:

a. Widespread or systematic attack;

b. Directed against any civilian population; and,

c. Knowledge of the attack.

a. Widespread or systematic attack
The Depayin Massacre was a case of widespread and

systematic attack. These terms were clearly defined by the
International Criminal Tribunal for Rwanda (ICTR) in Akayesu:
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The concept of ‘widespread’ may be defined as massive, frequent, large-
scale action, carried out collectively with considerable seriousness and
directed against a multiplicity of victims. The concept of ‘systematic’
may be defined as thoroughly organized and following a regular pattern
on the basis of a common policy involving substantial public or private
resources.2

The fact that there were a large number of people involved as
attackers in this crime demonstrates that the attack was
widespread. Also, there are enough witnesses to indicate that
the attack was premeditated and hence, systematic. The fact
that these widespread human rights violations in the form of
attacks took place in different “killing fields” further
demonstrates the gravity of the matter. The systematic execution
of NLD members and other villagers is verified by eyewitnesses
who watched the killers drag about twenty dead bodies to be buried
in a stream. Finally, a history of suppressing the NLD after its
previous success in national elections would likely be submitted
as evidence of the widespread and systematic nature of the
actions over time, culminating in the Depayin attacks and the
arrest of Daw Aung San Suu Kyi.

b. Directed against any civilian population
This requirement is mentioned in the statutes of the ICC,

ICTR and International Criminal Tribunal for the former
Yugoslavia.3  In the Rome Statute of the ICC, the term is defined
in article 7.2.a as “a course of conduct involving the multiple
commission of acts referred to in paragraph 1 against any civilian
population, pursuant to or in furtherance of a State or
organizational policy to commit such attack”.4  The requirements
of article 7 vary from the previous position, which was, in fact,
“not only that a policy must be present but that the policy must
be that of a State”.5  But the changes and developments of
international customary law have necessitated the removal of
the requirement that the policy needs to be the policy of a state.6

Hence, article 7.2.a takes into account “organizational” policies.
The policy “does not need to be formalized and can be deduced
from the way in which the acts occur”.7   The NLD members and
its supporters, including the villagers from Kyi village, were
unarmed and belonged to the civilian population. The attack was
targeted against the civilian populace and hence, fulfilled one of
the requirements of the definition of crimes against humanity.
The systematic suppression of the NLD by the state and the
frequent detention of its leader would likewise tend to establish
a pattern.

c. Knowledge of the attack
The “knowledge of the attack” refers to the mens rea, that is,

the knowledge of wrongdoing that constitutes a criminal action.8

The Trial Chamber in Tadic held that the mens rea for crimes
against humanity comprises of the intent to commit the
underlying offence, combined with knowledge of the broader
context in which that offence occurs.9  This knowledge has been
defined by the ICTR in Prosecutor v. Kayishema as follows:
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“
The perpetrator must knowingly commit crimes against humanity in
the sense that he must understand the overall context of his act. Part of
what transforms an individual’s act into a crime against humanity is the
inclusion of the act(s) within a greater dimension of criminal conduct;
therefore an accused should be aware of this greater dimension in order
to be culpable thereof. Accordingly, actual or constructive knowledge of
the broader context of the attack, meaning that the accused must know
that his act(s) is part of a widespread or systematic attack on a civilian
population and pursuant to some sort of policy or plan, is necessary to
satisfy the requisite mens rea element of the accused.”10

Since the SPDC military junta exercises strict control over
the entire function of policing, including appointment, dismissal,
promotion, transfer etc., there is enough evidence to suggest
that they had the requisite knowledge of the attack.

Overall, the facts presented by the Ad Hoc Commission on the
Depayin Massacre make out a prima facie case of the
commission of a crime against humanity. This crime should be
investigated and prosecuted for criminal accountability. At the
same time, the responsible UN agencies should investigate the
event for state accountability.

Endnotes

1 For further reading, see Vincent Sautenet, ‘Crimes against
humanity and the principles of legality: What could the potential
offender expect?’ Murdoch University Electronic Journal of Law, vol. 7,
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sautenet71_text.html] (25 September 2003).
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The prospects of a truth
commission for Burma, from

lessons learned in Chile
and Argentina

Flynn Coleman, Intern,
Asian Human Rights Commission

T he decision to form a truth and reconciliation
commission can drastically affect the future of a society
recovering from a traumatic past. The choice cannot

be made lightly. There will always be complications when
deciding to create a committee that will publicly submit a report
concerning egregious and massive acts of violence. Further, a
poorly formed commission that creates a mediocre report will
damage prospects for true reconciliation as well as add to criticism
that these commissions may harm more than help. The specific
conditions of the nation, culture and peoples involved must be
considered carefully before deciding to form a truth and
reconciliation commission. The concept of a truth commission
is itself quite new, and more is being learnt each time one is
held.

In the wake of the massacre that occurred at Depayin, Burma,
on 30 May 2003, some Burmese and international human rights
advocates have suggested holding a truth and reconciliation
commission to deal with the massacre, as well as the continuing
abuse of basic rights across the country. A successful commission
might provide some relief for survivors of the massacre and
families of those lost, and perhaps lead to better protection of the
Burmese and their basic rights. However, were it to be held soon,
such a commission would also be a direct challenge to military
authority in the country, and would entail considerable risk for
those involved.

Any truth commission held in Burma or, for that matter,
elsewhere in Asia, should be formed by committed individuals
sensitive to the experiences of past truth commissions. The
National Commission of Disappeared Persons in Argentina and
the National Commission on Truth and Reconciliation of Chile
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are among earlier commissions that may be studied. While every
mass violation of human rights is in some way unique, making
direct comparison unhelpful, much can be learned from these
two Latin American truth-telling missions that may guide others
down their own paths to reconciliation.

The truth commissions in Chile and Argentina
The truth commissions in Chile and Argentina came about

in different ways, but in some respects bore many similarities.
The Argentine commission was the pioneering truth and
reconciliation commission, while the Chilean commission
adopted and improved its approach.

In Argentina, under the military junta’s ‘Dirty War’ that lasted
from 1976–1983, some 10,000 people were disappeared by the
state. The military, led by General Jorge Videla, detained, tortured
and executed anyone deemed ‘threatening’. Many victims were
young liberal intellectuals, but others came from all walks of
life. State officers murdered pregnant mothers, threw drugged
victims out of aeroplanes, and secretly tortured and killed
thousands without even admitting that they had been detained.
This secret siege continued for seven years. Throughout that
time there was no rule of law; the military had nullified habeas
corpus and dissolved the congress, granting itself immunity.
However, after its defeat in the Falklands War of 1982, the
military’s power declined in the face of a growing human rights
movement; it was forced from power in 1983.

From the beginning of the military’s campaign in Argentina,
various groups struggled to obtain information about the victims
and stop abuses. While the Catholic Church remained tragically
paralysed due to fear and lack of resolve, others fought for answers
and organized themselves into what became a highly effective
movement for human rights. Of the groups demanding justice,
the Mothers of the Plaza de Mayo stand out as a triumph of people’s
activism and dedication. Founded in 1976 by a woman who herself
eventually disappeared, this group of mothers of disappeared
children together mourned their losses and demanded
information and change through protests. They gathered each
week at the Plaza de Mayo, in front of the presidential palace,
and held signs with photos of the disappeared while they
demonstrated against the government. As support for the mothers
grew, they formed a huge organization of families and friends
that found and distributed information concerning the victims,
spoke with international agencies, and published evidence of
the murders and other abuses. Their partner organization, the
Grandmothers of the Plaza de Mayo, was also hugely successful,
eventually working with the National Genetic Data Bank and
the National Commission for the Right to Identity to reunite
children with their families who had been kidnapped and given
to military officials. The mothers still come together every
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Thursday at 3:30 at the Plaza de Mayo, and have received
international support for their persistent demands for justice
and truth.

Under pressure from these and other concerned people’s
groups, President Alfonsín formed the National Commission of
Disappeared Persons in 1983. It consisted of thirteen Argentines
from various walks of life and political backgrounds. After nine
months of intensive investigation and documentation, the 1984
Nunca Más report was published. The commission received no
information or assistance from the armed forces, despite
numerous attempts to interview military officials. The final
document consisted of some 50,000 pages that formally found
8,960 persons missing, although this number excluded cases
that came to the commission after the gathering of testimonies.
While the commission was unable to give details on every case,
it did mention the names of all known victims, added individual
testimony from various witnesses, recounted the history of the
repression and made recommendations for future action. The
final report sold 300,000 copies, became a national bestseller,
and set the standard for the some twenty commissions that have
since followed.

In Chile, the disappearances and killings began three years
earlier than Argentina, in 1973, when its military overthrew
and killed President Salvador Allende, although it attributed his
death to suicide. The leader of the army, General Agosto Pinochet,
took power with the help of the United States. From 1973 to 1976,
some 3,000 Chileans disappeared without a trace, after which
domestic and international pressure forced the government to
stop widespread torture and murder, although it continued under
the authority of the secret police. While at first the country was
too confused and shocked to organize any decisive action against
the oppression, finally the efforts of various domestic and
international human rights organizations brought the
disappearances to an end.

Unlike Argentina, Chile gained most of its local support for
human rights from organisations linked to the Catholic Church.
Leaders from the Church were among the first to speak out
against violations, and they gathered the first information,
including testimony on the disappeared, that became the
foundation for the truth commission’s report. The Catholic
Church yields enormous power and credibility in Chile, therefore,
when it denounced the dictatorial regime, it attracted widespread
international attention. It founded the Committee for Peace
(Comité pro Paz) immediately after the regime took over, and
proceeded to give legal assistance to 15,313 cases and medical
assistance to 16,992 people throughout Chile.1  After Pinochet
ordered the Committee for Peace dissolved in 1975, the Vicariate
of Solidarity (Vicaría de Solidaridad) of the Catholic Archdiocese
of Santiago was founded in 1976 as a replacement. Helping
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families as best they could, this organization recorded testimony
from witnesses and bravely spoke out against the disappearances.
In 1975, the Foundation of Social Help of the Christian Churches
was also created, and slowly the growing domestic opposition to
the government became more confident.

A handful of local organizations worked alongside the Church.
In 1974 the Group of Relatives of the Detained Disappeared was
among the first of its kind in Latin America. Other groups
included the Chilean branch of Amnesty International, and the
Committee of Defense of the Rights of the Pueblo. Starting as a
disorganised early reaction to the military regime, these groups
built a highly organised movement that became known worldwide.
However, General Pinochet remained in office until he was
defeated by election in 1989, after which Patricio Aylwin became
president and created the National Commission for Truth and
Reconciliation in 1990.

Chile had the benefit of hindsight, and could learn from the
Argentine truth commission. Its own commission comprised of
eight members, four being supporters of Pinochet and four from
the opposition. The Chileans believed that the Argentines had
erred in not bringing backers of the army into their commission,
as it meant that the military simply refused to cooperate, and
chances at obtaining genuine reconciliation and learning the
truth were therefore diminished. It composition suggested
balance, and increased its credibility, as persons coming before
it expected to get a fair hearing. That these eight men all agreed
about the fate of the disappeared under the regime demonstrated
its legitimacy, and even former military officials accepted that
the truth had been told. The Rettig Report (named after the head
commissioner), which had nine months to complete its work,
was published seven years after the Nunca Más report, and covered
sixteen and a half years of state oppression, nearly double the
time covered by the Nunca Más report. Chile had a much smaller
number of disappearances to investigate and record and therefore
the commission produced a much more detailed account of the
disappearances, describing with accuracy the location of abuses
and biographical information of almost all the victims. Each
chapter included references to the relatively small number of
victims of leftist guerrillas, in an effort to record all violations
committed. However, those who survived torture (estimates are
of anywhere from 50,000–200,000 people) were not included in
the report.

Neither commission ever mentioned the names of
perpetrators, nor had any legal authority to subpoena people to
court. Further, neither commission offered amnesty in exchange
for information. The South African Truth and Reconciliation later
introduced this concept in a successful attempt to improve upon
the earlier commissions, which received barely any crucial
information from military officials. In Chile, the commission
aimed for prevention and reparation, and it had learned from
Argentina that it could not solve every problem related to the era
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of the disappearances. A reasonable course of action could best
be sustained by limiting its mandate to fact-finding and truth
telling.

Neither commission was meant to replace proper criminal
trials or political action; rather they were intended to make public
records of victim and witness testimony, and produce a written
history of human rights abuses. Both commissions made
extensive recommendations, urging trials of perpetrators by
independent judicial bodies, revisions to criminal procedure codes
(both civil and military), reparations for the families of victims,
and adherence to international standards of human rights. In
the end, it is these suggestions for legal action and political
change that are of greatest importance.

A big obstacle for both commissions was that in each country
the perpetrators had written impunity into law. General Pinochet
had declared himself senator for life, and had granted a general
amnesty for any crime committed before 1978. In Argentina,
Alfonsín enacted two amnesty laws under pressure from the army.
These blocked efforts by the families of disappeared persons to
obtain justice, because the military was not obliged to divulge
information on the fate and whereabouts of victims. Nonetheless,
the two commissions together set a precedent by publicly
announcing abuses and condemning the state for its crimes on
a domestic and international scale.

Prospects for Burma
In the immediate term, the greatest obstacle to an effective

truth commission in Burma is that the military regime that has
allegedly committed the gross human rights violations is still in
power. In both Chile and Argentina, newly elected leaders created
the commissions in response to the demands of their citizens.
In addition, international organizations such as Amnesty
International, the United Nations and foreign state officials
applied constant pressure on the governments to conform to
international human rights standards, publishing their own
reports and demanding action. In Burma, the junta will not itself
be willing to admit guilt and turn towards reconciliation and
reparation. While there is international condemnation of its
human rights record, as of yet the demands for truth and
reconciliation are not great enough that the military feels a need
to act in order to preserve its relationships with other states.
Therefore, a truth commission will either have to wait until the
military regime is out of power, or find a way to work around it.
In either case, a truth commission can only serve its purpose if
witnesses are willing to testify and if its members are able to
access and distribute information. This can only occur through
a combination of international and domestic pressure, and with
a courageous effort by the victims to speak out about what
happened to them and their fellow citizens.
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People in Burma live in fear. Their actions are under constant
surveillance, and their liberty to express opinions is curtailed to
an extraordinary degree. They would be rightfully afraid to testify
against the military, and have few havens in which to seek
refuge. A writer on militarization in Burma, Christina Fink,
notes that

People in Burma are reluctant to speak up because they are living under
the seemingly omnipresent surveillance of military personnel and
informers. Those who act out against the regime risk torture, long-term
imprisonment and being treated as outcasts for life. To protect themselves
and their families, Burmese participate in creating the silence that
constrains many aspects of their lives.2

While a truth commission can help to break the pattern of
systematic repression, it can also only be successful if people
have support, and the will to speak out.

In Chile and Argentina, much of the pressure to allow and
create a truth commission came from community organizations
such as the Mothers of the Plaza de Mayo in Argentina and the
Church in Chile, who had already accumulated a large amount
of reliable information on the disappeared. The people working
in these organisations were motivated not only by the loss of
family members or friends, but also by not knowing what had
happened to them. Many became obsessed with knowing the fate
these persons, regardless of the cost. Even though they feared
reprisals, the agony of uncertainty was the incentive for these
persons to speak out and demand the truth. International support
also helped Chileans and Argentines to speak more freely,
particularly when the repressive regimes were no longer
threatening.

In Burma, daily life is still subject to extreme militarization,
and oppression pervades almost every aspect of daily life. These
conditions make prospects for a truth and reconciliation
commission far more difficult. Further, most people in Burma
are relatively certain of the fate of victims, certainly of those at
Depayin, and this may make them less likely to take personal
risks as people did in Latin America.

Leaving aside the immediate practical obstacles, were Burma
to hold a truth and reconciliation commission it could have
enormous benefits for the society, and set an example for
countries throughout Asia coming to terms with past gross
human rights abuses. The people of Burma have endured
unspeakable repression for decades, and the events at Depayin
have provided an ideal chance for the truth to be revealed on an
international scale, thereby condemning the military regime and
providing relief for those who may yearn to tell their stories.

Because “exposure is punishment”, truth commissions serve
as excellent public mediums for castigating perpetrators of rights
abuses.3  Intensive research is necessary to obtain the most
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accurate accounts possible, so that the final report will be credible
and taken as fact. If a nation’s citizens are in search of truth,
then a report that announces this truth should do far more good
than harm. When a commission can record and prove that human
rights violations have occurred, then the persons accused of
wrongdoing must eventually answer. People gain confidence that
their voices are being heard, and respond by becoming less fearful.
If a truth commission on Burma can submit a thorough report
that is read both within the country and internationally, then
the military junta will have to respond, and eventually succumb
to international and domestic pressure for change.

The main goal of a truth commission is to help heal the victims
and their families, and protect future generations. Truth
commissions are both preventive and restorative.4  The findings
of a truth commission become a permanent testament to the
victims. One member of the Chilean commission noted that,
“Most of [the relatives of the victims] stressed that in the end,
what really mattered to them was that the truth be revealed,
that the memory of their loved ones not be denigrated or forgotten,
and that such things never happen again.”5  These feelings are
common among the families of victims of human rights abuse,
and a widely distributed report detailing the past and providing a
guide for the future goes some of the way to meeting their needs.
While punishment of perpetrators is necessary, it does not fulfill
all of these needs. Individuals also want their pain and loss to be
acknowledged. At present, the prospect that members of the
military regime in Burma will be brought to trial seems remote.
In the interim, a truth commission would be a useful step,
involving systematic collecting of evidence and public
condemnation of the regime.

How a truth commission for Burma might work
Ideally, a truth commission is comprised of nationals of the

country concerned, encompassing a range of backgrounds and
opinions. Both the Chilean and Argentine commissions brought
together people from a variety of professions with differing political
opinions. However, the deep divisions in Burma, exacerbated by
the years of repression, may be cause for greater international
involvement. While people of Burma should have responsibility
to collect information, organize witness testimony and produce
a final record of events, international involvement may be useful,
particularly in offering expertise and mediation, and to provide
material and financial support.

The availability of resources needs to be seriously considered.
In Chile and Argentina,

The commissions were given… adequate resources for conducting and
submitting a report that detailed the events in and around the respective
time frames in which the abuses were committed. These resources
included computer data programming equipment, nine months of time,
the permission to question almost anyone, and the rights of final
publication.6
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Without these conditions, both commissions would almost
certainly have failed to make much progress. Commission
members need access to witnesses as well as the means to
organise and publish evidence. If a commission is not adequately
funded, then it will not only be unable to write a full report, but
will also damage the prospects for future reconciliation by leading
people to believe that public truth-telling has no benefit.
Therefore, international donors, including the United Nations,
would need to be convinced of the benefit of creating and
supporting a commission.

Where the Depayin massacre itself is concerned, a
commission would have the benefit of the affidavits already
compiled by the Ad Hoc Commission on the Depayin Massacre,
as well as other information in the preliminary report, including
remarks by the military. More broadly, the Chilean and Argentine
reports made a point of documenting all abuses committed, not
only by state agents, but also by leftist guerilla groups. While in
the end the vast majority (more than 90%) of crimes in each
case were attributed to the state, the commissions could never
be blamed for concealing crimes by the opposition groups. Any
Burmese commission would gain substantial credibility by
providing as complete a picture as possible of the crimes by both
the state and opposition forces.

Any commission must scrupulously verify information
received, and cite any possible discrepancies or uncertainties.
In addition, an official truth commission needs to consider, as
mentioned by the Ad Hoc Commission, all other possible
witnesses to the crimes committed. The main goal of any truth
commission is the promotion of societal and personal healing
for the victims and their families, and in the case of the Depayin
massacre it will therefore be crucial to visit all family members
and survivors wishing to speak out. All credible information,
including personal tales and eyewitness accounts, will further
the legitimacy of the report, whereas unreliable data and
incomplete interviews will hinder it. At the moment, almost all
of the facts of the massacre are disputed on some level, with
varying accounts of the number of people who died and were
injured. Accounts of the incident also differ as to the number of
attackers and what they were shouting. In such an horrific and
sudden event it is not surprising that witnesses remember what
happened differently, but if more people speak out and are listened
to then the facts will become increasingly reliable, as certain
details will overlap.

The Chilean and Argentine commissions were thorough in
their search for testimony and meticulous in recording
interviews and evidence. Other commissions also concentrated
on the details of any testimony offered to them, especially where
persons took great risks to tell their stories. Later commissions,
such as the South African Commission, allowed anyone wanting
the opportunity to speak before them the right to do so. This
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allowed victims and others to relieve themselves of deep
emotional and psychological burdens, and contributed to personal
healing. Reconciliation is impeded as long as secrets are kept
due to fear of reprisals. Therefore, as mentioned, it is crucial
that people in Burma feel secure enough to testify and
commissioners have freedom to record and examine information.

Any report on the Depayin massacre must take into account
both the past and future, in addition to the event itself. It should
include a detailed timeline of events leading up to it, as it will be
a crucial opportunity to illustrate the long history of abuse in the
country. It must also constantly refer the events at Depayin to
prospects for future reconciliation and justice. A chapter of
suggestions and recommendations for immediate and future
action will set the tone for the next stage. It must balance the
telling of facts with specific proposals for action. The
recommendations made by the commissions in Chile and
Argentina were crucial for the credibility of the reports, and while
they were not always followed, they prohibited subsequent
governments from suggesting that they did not know how to
reconcile their societies with past human rights abuses.

A commission for Burma would also have the opportunity to
address the inadequacies of past commissions. The reports that
came from the Chilean and Argentine commissions, and
especially their recommendations, could have made enormous
headway had they been followed with more serious juridical
consideration. Instead, the reports were usually viewed as
alternatives to legal prosecution, which infuriated those who
wanted to see legal justice done as well as truth commission
proponents who saw the reports as a first step in dealing with
past atrocities. The Chilean and Argentine

Commissions were… limited in their mandates, and a crucial element of
their service to society was that these truth commissions [were] meant to
function as moral panels, not legal courts.7

The commissions were not intended to replace criminal trials
and convictions, but rather to supplement them. However, trials
did not begin until some time after the reports were published. A
commission for Burma would have to consider how to balance
the need for healing through public truth telling with the need
to prepare for criminal trials and end the oppressive regime that
continues to stifle popular hopes for democracy. Under any
circumstances, it cannot become an alternative to other methods
of reparation and reconciliation, including the release of political
prisoners and criminal prosecution.

The Chilean and Argentine reports contain information that
has since been used in court in almost every case against state
officials, including General Pinochet, who was arrested in 1997
but escaped trial after being declared incompetent to stand. Within
the past year Argentine and Chilean officials have been extradited
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from various countries to stand trial for their crimes, and
prosecutors will base many of their arguments on the facts
presented in the Nunca Más and Rettig reports.

A truth and reconciliation report for Burma could perhaps also
pave the way to prosecution of military officials. While truth
commissions have not had the power of subpoena, South Africa
demonstrated the benefits of exchanging amnesty for confession
for those who were involved with abuses but did not necessarily
commit murder or other serious acts of violence themselves. If
a truth commission for Burma could use similar techniques with
a view to prosecuting military officials later then it will be well
worth the effort. Even though the military still holds power, the
commission could accumulate enough evidence to begin steps
toward prosecutions for crimes against humanity. The indictment
of Pinochet that arose out of the work of the commission in Chile
began the global trend towards holding heads of state and other
officials responsible for violations of international law. The long-
term importance of a permanent record of human rights abuse
cannot be underestimated. It follows that a truth commission for
Burma would be worth the risk. Eventually the military must
lose power, and it is only a matter of when and how justice will
become a reality for the victims and survivors of human rights
abuse in Burma.

Conclusion
Undoubtedly, the truth commissions in Chile and Argentina

have had considerable effects on the shape the societies in those
countries are now taking. On 21 August 1999, for instance, a
‘Mesa de Diálogo’ (roundtable discussion) involving human rights
activists, military officials and family members of victims was
held in Chile. The participants sat together and publicly discussed
further plans for reconciliation in their country. The National
Commission on Truth and Reconciliation began this work,
acknowledging that all parties must be able to communicate for
the society to move forward.

What remains to be seen is whether truth commissions will
continue to evolve, and contribute towards societies seeking truth
and justice. José Zalaquett, one of the eight commissioners in
Chile, suggests that the ultimate goal of a truth commissions is

To put back in place a moral order that has broken down or has been
severely undermined, or to build up a just political order if none existed
in historical memory.8

Can a truth commission for Burma help restore or build up
this ‘moral order’? To build a just society in place of fear and
violence requires careful and intricate work. Elizabeth Kiss, a
scholar of truth commissions and human rights, has wisely
remarked that
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Establishing the truth is instrumental to justice in at least two ways.
Truth serves justice in a basic sense stressed by the Argentinean truth
commission in its report Nunca Más: without truth one cannot distinguish
the innocent from the guilty. Less directly, truth serves justice by
overcoming fear and distrust and by breaking cycles of violence and
oppression that characterize profoundly unjust societies.9

By revealing the facts, a truth commission can serve justice
by ending confusion and confronting the lies that underpin state
repression. If great numbers of citizens are demanding public
scrutiny of horribly abusive state behavior, then a truth
commission can give answers to the most painful questions. Of
course, in the end, “No response to mass atrocity is adequate,”10

because the damage to human dignity is in many ways
unredeemable and permanent. While this may be true in Burma,
the histories of other countries such as Chile and Argentina
provide compelling proof that a truth commission can help a
society to move beyond an era of systematic violence.

Ultimately, the right to truth—of victims, survivors, and the
society as a whole—must be honoured. This is the basic right
most often demanded by those who have survived massive
human rights abuses. The silence of a nation that denies its
past only corrupts its future. A truth commission is founded on
this right to know what happened. But it will only be a starting
point, because its work will end with recommendations that must
be implemented and calls for prosecutions based on the
information it has compiled. It must be followed by continued
efforts to use the truth to find justice. Its deepest value, however,
is its focus on the individual victim, because “only those who
suffered can forgive”.11
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Attack on democracy party in
Burma demands an

uncompromising international
response

Asian Human Rights Commission

The military rulers of Burma have in this past week again
shown that their pretensions to human rights and
political change are utterly fraudulent. The Asian Human

Rights Commission has received with concern increasingly
reliable reports that at least 70 persons were killed in the attacks
on members and supporters of the National League for Democracy
this May 30 and 31 by hundreds of government-backed thugs,
police and soldiers.

Despite assurances that it would permit registered political
parties to organize freely, the military government in Burma
has in recent months organized gangs to attack rallies, meetings
and offices of the National League for Democracy. The formation
of such groups, with names like “Masters of Brute Force”,
indicates the lack of sincerity with which the military has made
its commitments. The mobilizing of these groups made this latest
atrocity inevitable.

Of particular concern is the fate of the Chairman and Deputy
Chairman of the National League for Democracy, Daw Aung San
Suu Kyi and U Tin Oo. Both have reportedly been injured and are
under military detention, but to date their whereabouts are
unknown. The military authorities have not yet guaranteed that
the Special Representative of the United Nations’ Secretary
General, who is going on a routine visit to Burma today, will be
able to meet with Daw Aung San Suu Kyi.

As the leader of the largest group for democratic change in
Burma, Daw Aung San Suu Kyi embodies popular aspirations.
Recent meetings she has held across the country have been
attended by tens of thousands of people, despite reports of
systematic intimidation and interference by local authorities.

This statement by the Asian Human Rights Commission (AS-19-2003) was
issued on 6 June 2003.
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That under these intensely repressive conditions such large
numbers of people are prepared to come out in support of this
leader indicates the extent of frustration with military rule in
Burma.

When goon squads are sent to quash popular sentiment, they
are intended to do more than assault a single individual or
organization—the real objective is to destabilize society. If a
country is politically and socially stable, people are capable of
expressing discontent. If unstable, those in control are free to
carry on with whatever schemes they have cooked up for their
own economic and political advantage. When people’s lives are
insecure, their primary concern is the search for security itself.
When lawless elements are given a free hand, it sends the
message that there exists only the un-rule of law. The effect on
the collective consciousness is not only to prevent the possibility
of democracy, but also to prevent the realization of even the most
fundamental rights: those to food, water and other basic
necessities. Poverty and lawlessness coincide; society becomes
demoralized and inert.

Yet in the face of systemic and massive denials of their basic
rights, people in Burma are still demonstrating their desire for
an end to military dictatorship. Sadly, the international
community has failed to respond. The lack of any serious
consistent pressure on the military rulers of Burma has meant
that they have been free to exercise unrelenting and ruthless
control over the country while making piecemeal gestures to
silence international critics and give the impression that they
are progressing towards a political transition.

This most recent event exposes the patent absurdity of softly-
softly approaches to the military regime. Undertaking seminars
on human rights with officials and sending envoys to seek subtle
compromises are in no way strategies for legitimate change. They
merely belittle the extremely grave human rights conditions in
the country and fail to recognize that ultimately the military is
determined to deprive the people of Burma a genuinely democratic
government.

The international protest arising out of this week’s events
must lead to something different from what has come before. It
must be accompanied by a newfound will to confront the military
elite’s intention to retain power at any cost. It must be
accompanied by recognition that the military leaders of Burma
are not partners for negotiation but persons who have committed
crimes against humanity. Above all, it must be accompanied by
an unswerving commitment to the genuine aspirations of the
people of Burma for—at long last—recognition of their
fundamental human rights.

The visit by the UN Special Representative and mere
international outcry is by no means enough. The situation in
Burma demands urgent intervention by the Security Council. A
team must be sent immediately to investigate this most recent
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incident and ensure the security of all persons who were subject
to the attack. It must be sent as part of a specific strategy for the
holding of a credible election in Burma under international
supervision, to ensure that the military honours the results.
Finally, it must be sent with a view to holding the military rulers
of Burma responsible for numerous crimes against humanity, a
charge under which they must be brought before the International
Criminal Court, or appropriate international tribunal, at the
nearest possible date.



The Asian Human Rights Charter on enforcement of rights and the
machinery for enforcement (www.ahrchk.net/charter)

15.1    Many Asian states have guarantees of human rights in their constitutions, and many
of them have ratified international instruments on human rights. However, there
continues to be a wide gap between rights enshrined in these documents and the
abject reality that denies people their rights. Asian states must take urgent action to
implement the human rights of their citizens and residents.

15.4.a The judiciary is a major means for the protection of rights. It has the power to receive
complaints of the violation of rights, to hear evidence, and to provide redress for
violations, including punishment for violators. The judiciary can only perform this
function if the legal system is strong and well-organized. The members of the judiciary
should be competent, experienced and have a commitment to human rights, dignity
and justice. They should be independent of the legislature and the executive by vesting
the power of their appointment in a judicial service commission and by constitutional
safeguards of their tenure. Judicial institutions should fairly reflect the character of
the different sections of the people by religion, region, gender and social class. This
means that there must be a restructuring of the judiciary and the investigative
machinery. More women, more under-privileged categories and more of the Pariahs of
society must by deliberate State action be lifted out of the mire and instilled in judicial
positions with necessary training. Only such a measure will command the confidence
of the weaker sector whose human rights are ordinarily ignored in the traditional
societies of Asia.

15.4.b The legal profession should be independent. Legal aid should be provided for those
who are unable to afford the services of lawyers or have access to courts, for the protection
of their rights. Rules which unduly restrict access to courts should be reformed to
provide a broad access. Social and welfare organizations should be authorised to bring
legal action on behalf of individuals and groups who are unable to utilize the courts.

15.4.c All states should establish Human Rights Commissions and specialized institutions
for the protection of rights, particularly of vulnerable members of society. They can
provide easy, friendly and inexpensive access to justice for victims of human rights
violations. These bodies can supplement the role of the judiciary. They enjoy special
advantages: they can help establish standards for the implementation of human rights
norms; they can disseminate information about human rights; they can investigate
allegations of violation of rights; they can promote conciliation and mediation; and
they can seek to enforce human rights through administrative or judicial means. They
can act on their own initiative as well on complaints from members of the public.

15.4.d Civil society institutions can help to enforce rights through the organization of People’s
Tribunals, which can touch the conscience of the government and the public. The
establishment of People’s Tribunals emphasizes that the responsibility for the protection
of rights is wide, and not a preserve of the state. They are not confined to legal rules in
their adjudication and can consequently help to uncover the moral and spiritual
foundations of human rights.
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