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The meaning of article 2: Implementation of human rights
All over the world extensive programmes are now taking place to educate people on

human rights. As a result today there exists a vast number of persons and organisations
firmly committed to human rights; more than at any other time in the history of humankind.
Yet human rights continue to be monstrously violated.

It is time for the global human rights movement to examine why it may not yet be
achieving real improvement in the global human rights situation. One factor hindering
honest examination is the belief that improvement of knowledge about human rights will
by itself end human rights violations. This is a myth based on the corresponding belief
that education is itself capable of improving things.

In reality human rights can only be implemented through a system of justice. If this
system is fundamentally flawed, no amount of knowledge—no amount of repetition of
human rights concepts—will by itself correct its defects. Rather, these need to be studied
and corrected by practical actions. Hence research and intimate knowledge of local issues
must become an integral part of human rights education and related work.

article 2 aims to do this by drawing attention to article 2 of the International Covenant
on Civil and Political Rights, and make it a key concern of all partners in the global human
rights community. This integral article deals with provision of adequate remedies for human
rights violations by legislative, administrative and judicial means. It reads in part:

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an
effective remedy, notwithstanding that the violation has been committed by persons acting in an
official capacity;

(b) To ensure that any person claiming such a remedy shall have his right thereto determined by
competent judicial, administrative or legislative authorities, or by any other competent authority pro-
vided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.

Sadly, article 2 is much neglected. One reason for this is that in the ‘developed world’
the existence of basically functioning judicial systems is taken for granted. Persons from
those countries may be unable to grasp what it means to live in a society where ‘institutions
of justice’ are in fact instruments to deny justice. And as these persons guide the global
human rights movement, vital problems do not receive necessary attention. For people in
many countries, international human rights discourse then loses relevance.

Other difficulties also arise with article 2. One is the fear to meddle in the ‘internal
affairs’ of sovereign countries. Governments are creating more and more many obstacles for
those trying to go deep down to learn about the roots of problems. Thus, inadequate
knowledge of actual situations may follow. A further and quite recent disturbance is the
portrayal of national human rights institutions and their equivalents as surrogate agencies
for dealing with article 2 related issues. Some state parties may agree to new national
human rights institutions taking on this role because they know that by doing so they
may avoid criticisms of a more fundamental nature.

Thus after many years of work, the Asian Legal Resource Centre began publishing
article 2 to draw attention to this vital provision in international law, and to raise awareness
of the need to implement human rights standards and provide effective remedies at the
local level in Asia.

Relevant submissions by interested persons and organizations are welcome.
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Torture is a political product

Basil Fernando, Executive Director, Asian Human
Rights Commission & Asian Legal Resource Centre,

Hong Kong

In Sri Lanka, the Philippines, Cambodia, Burma, Thailand,
Indonesia, Bangladesh, Nepal, Malaysia, Pakistan, India,
China, Vietnam, and the Maldives torture remains the

primary mode of criminal investigation. In all these countries,
the image of the police officer is that of a tyrant and a torturer.
In times of conflict, the military also engages in extraordinary
forms of torture; the police engage in torture in times of both
peace and conflict.

The political establishments of these countries tolerate torture
and often directly approve of it. The ratification of United Nations
human rights treaties makes no difference to the actual business
of using the police as an instrument of brutality. The gap between
the ideals proclaimed in constitutions and by way of signatures
to UN human rights conventions and the day-to-day reality of
the routine use of torture is as wide as ever. The legislatures
and judiciaries of these countries have been unable to take firm
stands to reform and modernize their police forces. Thus, torture
remains an indispensable part of criminal inquiries.

Sadly, the spokespersons and representatives of morality and
ethics in these societies have also failed to make any noticeable
attempts to stand firmly against the use of torture. Their talk of
love, compassion, brotherhood and sisterhood and loving kindness
is not associated with abhorrence for the use of torture by their
law enforcement agencies. Moral and ethical education of youth
takes place in an environment in which torture is not considered
an unacceptable practice.

A search for the causes of resistance to reform of the police
reveals abuse of power and corruption. The police are the very
backbone of the skeleton that supports these practices. The
politics of abuse of power and corruption resist reform and more

This article consists of the edited text from a series of weekly commentaries,
entitled Burning Points, written for UPI Asia Online. All of the original
columns, and others, can be read on the UPI website:
www.upiasiaonline.com/human_rights.
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rational forms of government that would be accountable to the
people. The police are the guardians of abusive and corrupt
practices that powerful people also seek to maintain.

Under these circumstances demands to eliminate torture,
whether from local or international groups, are meaningless
unless accompanied by uncompromising calls for police reform.
The elimination of torture and modernization of police are two
sides of the same coin. To democratize a society, its police must
be democratized. To establish the rule of law in a society, the
police must be made to abide by the law.

Thus the greatest challenge to the human rights community
is the elimination of torture, without which the concept of human
rights is itself meaningless. And concomitantly, unless the
human rights community makes police reforms central to its
agenda, human rights will have little appeal to the populations
of countries afflicted by bad policing and torture.

Tribute to a courageous woman
Amitha Priyanthi was a carefree young girl until a fateful day

in June 2000 when her brother Lasantha Jagath Kumara was
arrested by the Payagala police and tortured. He later succumbed
to his injuries and died while in remand prison.

That day altered Amitha’s life for years to come: she would
move from police station to police station, from court to court,
from one medical council session to another in search of justice.
Almost everyone predicted that she was just beating her head
against the wall and that she was ruining her own life; everyone
except some human rights defenders who came to her assistance.
Her opponents—powerful police officers and even some members
of the legal and medical professions—ridiculed her. However,
Amitha has now left some powerful impressions on the ordinary
folk about the power of the powerless when they persistently seek
justice.

In August 2003, she succeeded in the case she pursued in
the Supreme Court through support for her widowed sister-in-
law. It created a precedent regarding the rights of the next of kin
to seek redress through a fundamental rights application before
the court, which held that the police were responsible for torturing
her brother and granted compensation to the widow and child
from their marriage.

At the end of July 2007, Amitha had an even more
significant victory. The Sri Lanka Medical Council, after
several years of inquiries, held that the doctor before whom
her brother was produced by the police and who issued a
health clearance certificate for him, W. R. Piyasoma, was
guilty of malpractice. “The manner in which Dr. Piyasoma
has failed to discharge his obligation in this case would
undoubtedly shake the conscience of fellow medical men
and was disgraceful and dishonorable as a medical
practitioner,” the committee stated. It added that it was of
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the view that had Piyasoma taken adequate precautions it is
very likely that he could have saved the life of the victim. It
concluded that although it should permanently erase Piyasoma’s
name from the medical register, considering his age and that
this ethical breach was his first indiscretion, it directed the
registrar of the Medical Council to suspend him for only three
years. The council also commented negatively on another medical
professor who came before the committee as an expert witness,
stating that he had not been impartial.

Amitha Priyanthi’s seven years of struggle was motivated by a
thirst for justice and need to assert the dignity of a human being
who was callously and inhumanely killed inside a police station
by officers of the state who were supposedly there to safeguard
his rights.

There are literally tens of thousands of victims like Lasantha
in Sri Lanka. Most of the relatives of these victims do not have
the endurance, stamina and perseverance of Amitha Priyanthi.
But where others have given up, she continued her struggle on
behalf of her brother; however, the benefits of her struggle will
be felt by all.

Her fight is still not over. The attorney general’s department
is yet to file charges against the police officers responsible for
the murder. Amitha has kept up her vigil, but it is yet to be seen
whether the country’s prosecutors are capable of responding to
her demands for justice. During the last few years, the
department has not shown much sympathy for her struggle. The
longer it delays, the more shame it will face over the denial of
justice. Meanwhile, Amitha is also pursuing a case before a
district court in a civil claim against the perpetrators of the
murder.

Amitha is not from the country’s elite. She does not have the
affluence or sophistication of its members, but her courage
surpasses that of big-talking lawyers, judges and others who have
claimed that the country has had a modern justice system for
more than 200 years. For all those years, how many Amitha
Priyanthis has the country produced? Not many. Thus we must
pay her tribute for demonstrating the possibility of achieving
justice in Sri Lanka. In circumstances so dismal, she is
preserving hope for a more honourable society.

Policing with unskilled labour
Proper criminal investigations require “skilled labour”.

Investigators require adequate general education as well as
competence in various fields. They need developed
communication skills and the ability to understand complex
problems. They must be able to develop strategies to detect crimes
and gather evidence that can be presented in court.

However, in most Asian countries the main investigation
methodology is the use of torture. This is the result of
investigations by persons who do not have adequate competence
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for the job. Unskilled labour responds to its obligations by use of
force to satisfy their superiors as well as political leaders who
want results.

Unskilled labour predominates mainly due to inadequate
financial allocations for the proper education and training of police
staff. Poor pay also cannot attract talent. However, why don’t senior
law-enforcement officials take the matter more seriously?
Perhaps one reason is corruption. Competent individuals would
want do their jobs without interference and could resist attempts
to absorb them into a system of corruption. Incompetent personnel
at lower levels, by contrast, do not challenge the positions and
practices of their seniors.

Political leaders who profit from corrupt systems also do not
want significant changes toward a more competent criminal
justice system for the same reasons. As long as the justice system
has its own internal contradictions it will not challenge the
inadequacies of the political system. Ironically, unskilled police
officers protect unskilled political institutions.

The contradiction lies in the system’s efforts to protect the
rights of people on one hand and protect the corrupted political
system on the other. If citizens’ rights are to be protected by
competent officers, political leaders must agree to reform the
political system. However, what actually takes place is the
opposite of this situation.

In some countries, such as Sri Lanka, the rate of successful
prosecution is only four per cent. However, in countries where it
is not possible for the accused to withdraw a confession, the rate
of conviction may be higher. In these countries human rights
activists and observers complain that there are large numbers of
people in prisons who are in fact innocent. The state is often
unwilling to probe allegations of torture as well as reports about
how many innocent people are in prison.

When states are criticized for violations of rights, such as the
use of torture, custodial deaths and even forced disappearances
by police officers and others in the security apparatus, the political
leaders of the country are faced with a dilemma: if they improve
human rights they face a revolt by the police; if they do not
improve human rights they face criticism locally and
internationally.

Often political leaders try to resolve this dilemma by
aggressively attacking critics of the country’s human rights
record. These political leaders believe they can better succeed
in silencing critics than in reforming a defective criminal
investigation system. Thus political leaders become apologists
for the unskilled labour that is an obstacle to change.

Police torturers imprisoned
An inspector of police and a police constable accused of torturing

a 25-year-old woman, Angalin Roshana Michael, were in July
2007 sentenced to seven years of rigorous imprisonment and a
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fine of 10,000 rupees (USD100) in lieu of which a further one
year of imprisonment would be imposed. Former officer in charge
of the Crime Division at the Narahenpita police station, Police
Inspector Shelton Saley, and Constable Stanley Tissera, were
convicted by Colombo High Court Judge Upali Abeyratne.

Angalin Roshana had complained that she was arrested by
Saley at about 8p.m. on 3 December 2000, and that she was
detained in police custody until she was produced before a
magistrate shortly before noon on December 5, during which time
she was tortured.

The police officer had arrested her on the basis of a complaint
made by an affluent family for whom she worked as a part-time
domestic helper. The complainant, a lawyer, sought the help of
the police over a lost gold watch valued at 500,000 rupees
(USD5000) which she believed Angalin Roshana had stolen. Saley,
together with the complainant, went to her house and searched
the premises but was unable to find the watch. The policeman
then took her to the complainant’s house, where she was held
for four hours and told to find it. In court she gave evidence that
she was held at the police station overnight and was threatened,
beaten severely and told to reveal where the watch was hidden.
Her pleas of innocence went unheard.

Thanks to her family, several people visited her while she
was in custody, and she obtained legal assistance. A lawyer
appearing for her when she was produced before a magistrate
promptly informed the court of the torture. On the magistrate’s
order, she was examined by a judicial medical officer, who issued
a report which documented numerous injuries. The officer
testified that they had been caused by assault with a blunt object,
were about two to four days old, and were consistent with the
claims of assault. The police admitted to her arrest but denied
the use of torture. After almost six years, the judge held against
them, and that the charges were proved beyond a reasonable
doubt. It is the third ever conviction under the Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment Act, Act No. 22 of 1994.

Prior to the criminal case in the Colombo High Court, Angalin
Roshana appealed to a bench of the Supreme Court, presided
over by Justice Mark Fernando, which held in June 2002 that
the police inspector had violated her rights and ordered
compensation of 100,000 rupees (USD1000). In retaliation, the
police filed charges in the magistrate’s court against her for the
theft of the gold watch. However, the case was dismissed as there
was no evidence.

The criminal court judgment in this case exposes some of the
paradoxes in the justice system of Sri Lanka. It is quite well
known that torture is endemic in the police investigation system
there. Radhika Coomaraswamy, the former chairperson of the
Human Rights Commission of Sri Lanka, observed while still
acting in that capacity that:
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Our discussions with the police and other individuals and agencies have
revealed that the police had not really been trained in basic investigative
skills. For some reason, the training was more of a paramilitary nature.
Torture is often a shortcut to getting information; and as a result, it is
systematic and widespread... We are not talking about isolated cases of
rogue policemen: we are talking about the routine use of torture as a
method of investigation. It requires fundamental structural changes to
the police force to eradicate these practices.

Regrettably, the police hierarchy has not taken any steps to
stop torture. In fact, it considers torture a necessary element in
the investigation of crimes. On the other hand, the law in Sri
Lanka treats it as a crime, and at least in some cases, like that
of Angalin Roshana, police officers have been sent to jail for seven
years for committing this offence. However, the deterrent effect
that such punishment should have will not be felt when just a
few officers are punished for a practice that is endemic and going
on daily in police stations across Sri Lanka.

Such paradoxes can only be resolved by a conscious effort by
the Ministry of Justice and Law Reforms, the judiciary and the
attorney general to end the widespread use of torture in the
country.

The compromised position of Sri Lanka’s attorney
general
In June 2007 President Mahinda Rajapaksa went to Geneva

to discuss serious allegations of human rights abuses in Sri
Lanka, including abductions, forced disappearances, torture, the
forced expulsion of almost 400 Tamils from Colombo, the problems
of several hundred thousand internally displaced people, and the
general breakdown of the rule of law in the country.

The press reported that among his entourage was
C R De Silva, the newly-appointed attorney general of Sri Lanka.
It is his department that has the legal obligation to prosecute all
violators of human rights, and the attorney general being a part
of this group thus manifests the conflicts of interest of which
the department has been accused.

On June 1, the International Independent Group of Eminent
Persons (IIGEP) submitted its first interim report to the president
of Sri Lanka. The report contained the observations and concerns
of the IIGEP about the President’s Commission of Inquiry to
Investigate and Inquire into Alleged Serious Violations of Human
Rights. Among other things, it expressed concern about the role
of the attorney general’s department as legal counsel to the
commission:

The Attorney General’s Dept. is the chief legal adviser to the government
of Sri Lanka. Members of the Attorney General’s Dept. have been involved
in the original investigations into those cases subject to further
investigation by the commission itself. As such, members of the Attorney
General’s Dept. may find that they are investigating themselves.
Furthermore, it is possible that they be called as material witnesses
before the commission. We consider these to be serious conflicts of
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interest, which lack transparency and compromise national and
international standards of independence and impartiality that are central
to the credibility and public confidence of the commission.

This critique points to one of the main causes of Sri Lanka’s
inability to develop the rule of law. The rule of law requires that
socially harmful behavior be criminalised through laws enacted
by legislature, which are prosecuted without exception. However,
in Sri Lanka prosecution without exception is a policy that the
department of the attorney general has been unable to implement.
The reason is that it has become an institution which is driven
not by concern for law enforcement but by extraneous factors,
mostly political.

If Sri Lanka is to have an effective prosecuting agency, this
problem must be squarely faced and resolved through
parliamentary debate. The attorney general cannot be the chief
of the prosecuting branch and at the same time be the
government’s spokesman. Failure to resolve the conflict of
interests bedeviling this important institution will allow for
further collapse of the rule of law in the country.

Who is the bully?
Sri Lanka’s Deputy Solicitor General Savindra Fernando has

been quoted in the local press as stating, during celebrations of
the 30th anniversary of the adoption of the Additional Protocol to
the Geneva Convention, that Sri Lanka has often been bullied
into signing international laws.

Fernando’s statement is surprising as it implies that if Sri
Lanka has been bullied into ratifying conventions and protocols,
it has therefore been bullied into respecting the rights of its
citizens. If the country has a law that already provides protection
for their rights, then international conventions only reaffirm the
efforts already being made by the state. It is only when a state is
failing to provide adequate protection to its citizens through
domestic efforts that international conventions are helpful in
requiring further action to be taken. Fernando is therefore not
only admitting that the state is not adequately protecting its
citizens’ rights, but that it is unwilling to do so and needs to be
coerced.

It must be recalled that Sri Lanka is a member of the UN
Human Rights Council and that in the pledge made by the
government to the international community as part of its election
bid to the body, it uses the fact that it is “party to all seven major
human rights instruments” and several additional protocols as
justification for its selection. Furthermore, the government
pledges to “play an advocacy role to broad base the adherence to
all seven major human rights instruments with a view to
promoting human rights of all sections of society worldwide”. Here
lies a deep contradiction between what the government has told
the world and what Fernando has told his local audience.
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At the heart of every human rights violation is an act of
bullying. Violations of labour rights; unfair trials, torture—all
result from abuses of power by people with official backing against
people with none. And all authoritarian states throughout history
have bullied their own people and deprived them of rights. So it
is unfortunate, although perhaps not unpredictable, that Sri
Lanka’s deputy solicitor general, who comes from the country’s
chief legal office, to take the position that international efforts
to ensure the protection and promotion of the rights of all should
be branded as bullying, rather than branding the undeniable
violations of rights that continue to take place under his watch
as such.

In Sri Lanka’s recent past, particularly in 1971, the state’s
ability to bully its people with the support of the heads of various
departments, including that of the attorney general, had been
strongly asserted. It was for a long time ruled through emergency
regulations and anti-terrorism laws, with Sri Lankans’ basic
rights suspended and tens of thousands of persons killed following
arrest. Torture remains endemic to date.

The state is clearly not doing enough to protect its people and
the need is clear for the use of international legal instruments
to oblige it to refrain from bullying them further still. But the cry
of sovereignty is frequently used as an excuse by repressive states
against external criticism. Nationalism is also used to attack
international norms and standards and to justify the state’s lack
of accountability.

The deputy solicitor general has undermined the position that
the Sri Lankan state has taken before the international
community. He has presented Sri Lanka as a coward and in effect
suggested that it is a member of the Human Rights Council as a
result of being bullied into the post. If so, should it not resign
from this body?

A deadline on human rights complaints
The board of the Human Rights Commission (HRC) of Sri Lanka

has issued a circular prescribing a period of three months from
the date of a human rights violation in which to receive petitions
concerning the violation. Internal Circular No. 7 of 20 June 2007,
addressed to all directors, regional coordinators, legal officers and
investigation officers, signed by D J B De Silva, the secretary of
the commission, reads as follows:

Period of prescription of receiving petitions

The Board at its meeting held on 18.6.2007, decided that the period of
receiving petitions should be restricted to 3 (three) months from the date
of incident of violation of Human Rights.

You are kindly requested to give publicity to this decision among the
members of public and also abide by the above decision. The petitions
already accepted should be inquired into irrespective of the date of
incident.

Any exceptional matters should be referred to the Commission for
decision.
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This circular has not been publicized, nor has the HRC issued
any press statement to inform the public of it. Only through
private sources have human rights groups become aware of it.
The general reaction has been that this is yet another example
of a human rights commission which has not been appointed
under the provisions of the constitution trying to undermine the
people’s rights to obtain protection and discourage them from
seeking recourse through its offices. With it, any semblance of a
commission that is willing to protect and promote human rights
under the extremely difficult circumstances prevailing in Sri
Lanka is gone.

On hearing the news, one human rights activist commented
that, “If the HRC receives fewer complaints, then it can create
an impression around the world that the human rights situation
in the country has become better.” International human rights
groups place a great deal of reliance on the statistics provided by
the HRC in trying to gauge human rights conditions in the
country.

The HRC is a statutory body created for the purpose of
protecting and promoting human rights and is expected to work
within the framework of the Paris Principles relating to national
institutions. However, in recent times it has not in any way
conformed to these principles, either in regard to its
independence or the implementation of international norms and
standards relating to the observance of human rights by the state.

A national human rights commission is expected to monitor
human rights violations and make recommendations to all
government bodies on the steps that need to be taken to better
respect human rights. The HRC, however, has failed to perform
this function. The perpetrators of human rights violations are
the beneficiaries of its inactivity and proscriptions.

There is no basis for setting time limits on complaints of
torture, extrajudicial killings and forced disappearances. These
are heinous crimes and gross violations of human rights. The
HRC’s board has acted in violation of the basic norms and
standards for the protection of human rights by imposing a limited
time in which to accept complaints.

This is particularly so in Sri Lanka, where given the anxiety
that prevails across the country today, there are likely to be many
people who dare not make complaints immediately out of fear for
their lives. The government has admitted to the absence of
witness protection in the country and its adverse consequences
on all witnesses. Under such circumstances, it is natural for
people to wait before they make complaints. This is true of any
part of the country; in conflict areas, conditions are even worse.
How is it possible, for instance, for refugees and displaced people
who have suffered the worst human rights abuses to honour such
a deadline?

There is no basis for
setting time limits
on complaints of
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All civil society organizations in Sri Lanka should critically
examine the role that the HRC is playing now. Is it a watchdog
for the victims of human rights or a guard dog for the perpetrators?

Sri Lanka’s failed reforms brought civil war
The international community has become increasingly

alarmed by the violence now ripping the fabric of Sri Lankan
society. This concern has been marked by recent visits to Sri
Lanka by Richard Boucher, the US Assistant Secretary of State
for South and Central Asian affairs, and the Archbishop of
Canterbury, Dr Rowan Williams, who explained his visit as an
attempt to understand the suffering of people due to the war.
Moreover, Sri Lanka has been a topic for discussion in the UK
House of Commons.

However, study of the Sri Lankan conflict reveals that the
problems could have long been addressed through democratic
reforms instead of civil war.

In 1931, Sri Lanka became the first country outside the
developed world to have adult franchise. This opportunity, if
properly utilized, could have allowed the country to emerge as a
strong democracy that would have built bonds between all
communities for the benefit of every citizen.

However, the elite in the country’s two major ethnic groups,
the Sinhalese and the Tamils, came from the upper castes of
their communities. The caste tradition was entrenched by
centuries of discriminatory practices, to the detriment of the
ordinary folk among the Sinhalese and Tamils. Moreover, the
leaders of the political movements that arose in Sri Lanka were
psychologically disconnected from the larger sections of their own
communities. They neither grasped nor assimilated the basic
traditions of democracy and in fact saw democracy as a threat to
their own privileged status.

Instead of formulating a national vision for the improvement
of people’s lives on the basis of a state infrastructure grounded
in democratic traditions, the visions of these political parties
were to divert the people’s attention to ethnic and religious
issues. Consequently, the nationalism that took root in Sri
Lanka was not one in which better conditions were created within
a framework of solid institutional development. Rather, masses
were mobilized as mobs under slogans related to ethnicity and
religion.

There was also a leftist element in Sri Lankan politics that in
the first half of the 20th century was able to build strong support.
However, even the leftists paid little attention to the development
of a democratic vision or to struggles for an improved institutional
framework as a foundation for the future. In fact they were
ideologically opposed to democracy and often denigrated it as an
imperialist ploy. Their negative approach to democracy succeeded
only in reinforcing the right-wing political ideologies that diverted
political attention to ethnic and religious issues.
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Within a few decades, as the younger generation became
alienated from the mainstream political parties, discussion
shifted to armed struggle as a means of achieving change. Among
the majority Sinhalese, the call for armed struggle came from
the Janatha Vimukthi Peramuna (JVP) or People’s Liberation
Front, under whose inspiration there were armed rebellions in
1971 and between 1987 and 1990 which caused a heavy loss of
life due to the repression unleashed by the state. Meanwhile,
among the Tamil community several militant groups emerged
relying on armed struggle, out of which the Liberation Tigers of
Tamil Eelam (LTTE) was able to occupy the north. Later other
armed groups gained a degree of control in the east.

Whatever the immediate solution to halt the ongoing violence,
the ultimate question will remain as to whether or not there
will be any authentic vision honestly pursued to reform the
country’s political, administrative and judicial structures, one
capable of winning the confidence of people.

Unfortunately, none of the political parties are offering such a
vision. Even political groups with bitter experiences of massive
human rights abuses, such as the JVP, do not deviate from a
political schema based on ethnic and cultural factors. The
opposition parties as well are unwilling to give the leadership
needed to initiate serious reforms.

Thus, while everyone speaks of reducing violence, there is no
talk of eliminating corruption and the abuse of power. Even the
limited reforms initiated by the 17th Amendment to the
constitution in 2001, which attempted to introduce independent
supervisory mechanisms to rid the country of inefficiency and
corruption within the police, public service, judiciary and
electoral process, have been abandoned.

Sri Lanka offers an example to the world of how the failure to
develop a proper democratic framework can lead to civil war, and
likewise, how reviving the struggle for democratic reform is the
only way out. If its conflict can be approached from this point of
view, the growing international interest in the country will
benefit not only Sri Lankans but also serve as a useful lesson for
persons trapped in other similar conflicts.

Cricket matches and killing matches
Amnesty International in April 2007 launched a campaign

asking people to sign cricket balls calling on all Sri Lankans,
meaning all parties to the present conflict—the government, the
LTTE and other armed militant groups—to play by the rules.

In response, the Sri Lankan government has launched an
advertising campaign against the move, under the pretext that
the campaign may adversely affect the performance of the
country’s cricket players at the World Cup.

It may strike observers as ridiculous for anyone to oppose a
call to play by the rules; this behavior is, after all, what anyone
should do at any given time. It should gladden the heart of a
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government to hear an international chorus of support for all
sides to play by the same rules. To those who closely follow the
behavior of both the Sri Lankan state and its opponents, however,
this opposition to playing by the rules is not unusual at all.

The official ideology of several Sri Lankan governments was
well expressed by the former defence minister, Ranjan Wijeratne,
who when referring to the government’s violent repression of
the late 1980s in parliament said that “these things cannot be
done according to the law”. Using cricket jargon too, he went on
to say that the government had already destroyed the “second
11” and soon would destroy the first. His meaning was that the
lower ranks of the JVP had already been “terminated”—a
euphemism for disappeared—and that the top leadership would
soon meet the same fate. Ironically, others who believed in the
same philosophy of not following the rules later killed Ranjan
Wijeratne with a massive car bomb. A former president,
J R Jayawardene, described the tit-for-tat murders as a “killing
match”.

All parties to the conflict in Sri Lanka today consider calls for
a democratic solution and a return to the rule of law to be
subversive to their agendas. All attempts to raise issues relating
to human rights, and even the rules of the Geneva Conventions,
are considered detrimental to the fighters of all sides who are
encouraged to slug it out to a bloody conclusion. Thus, in opposing
Amnesty’s appeal, the government is merely echoing this wider
sentiment against playing by the rules.

Human rights organizations have characterized the situation
in Sri Lanka as an exceptional collapse of the rule of law. Unless
the international community positively and strongly supports the
people of the country, who are the only ones who seem to want to
return to re-establish playing by the rules, conditions are likely
to get worse. It is not enough for the international community
simply to call on all Sri Lankans to play by the rules; it must
assist them to make that possible.

Teenager’s possible beheading tests two justice
systems
The plight of a Sri Lankan teenager facing the death sentence

in Saudi Arabia has received sympathetic attention from the
global media.

Rizana Nafeek, a 17-year-old girl from a village affected by both
civil conflict and the tsunami disaster of December 2004, went
to Saudi Arabia for employment as a domestic worker to support
her impoverished family. Her initial work assignments were
cleaning and other general domestic work. However, she was
soon given the task of bottle-feeding her employer’s baby alone.
Within 18 days of her arrival, the infant choked as Rizana was
trying to feed him. Unfortunately, she did not have the experience
to deal with this emergency. By the time the family members
arrived, after hearing her cries for help, the child was
unconscious, perhaps already dead.
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The family blamed the baby’s death on the teenager and handed
Rizana over to the police who, according to her, ill treated her
and forced her to confess that she had strangled the infant. Since
then she has been in Dawadami Prison.

During the first hearing at her trial, Rizana was made to repeat
the confession that the police had coerced her to make. However,
after being allowed to talk to an interpreter from the Sri Lankan
embassy in Riyadh, she made a second statement to the court,
narrating her version of what had really happened. On 16 June
2007, however, the court sentenced her to death by beheading
on the strength of her first testimony in a trial in which she had
no legal representation. She was given 30 days to file an appeal,
but she had no one to help her make the appeal.

The Sri Lankan embassy in Saudi Arabia reported the case to
the government and requested funds for filing the appeal. The
government failed to respond, and probably the matter would have
been forgotten if not for the media, particularly the BBC Sinhala
service, which broke news of her case. Since then, floods of
appeals have been made, including those from Amnesty
International and the Asian Human Rights Commission (AHRC).

On July 11 the AHRC, on behalf of several people who have
taken an interest in the appeal, deposited funds with the law
firm of Kateb Fahad al-Shammari to file the appeal. The embassy
is providing assistance.

The reaction of the mass media and human rights
organizations around the world has caused enormous interest
in this case. The death sentence passed against the accused, a
child at the time of the alleged crime, has raised serious legal
and moral issues: utter poverty forced the girl to seek employment
in Saudi Arabia. However, within 18 days she was placed in a
situation where the legal systems of neither her country of
domicile nor country of origin helped her in any way. Saudi Arabia
provided her with no legal assistance during the trial. The Sri
Lankan government maintains that it does not have an
obligation to do the same for anyone charged with a crime outside
the country. Four Sri Lankans were recently executed in Saudi
Arabia were similarly not provided with legal assistance during
their trials by the authorities of either country.

What is really on trial is the merit of trial without legal
representation. This is not a new issue. The poor are denied
legal assistance most of the time, and there are many instances
in which a “fair trial” is the privilege of those who can pay fees
for good and reputable lawyers. The poverty that drives a young
girl into employment abroad, a girl who should have been
attending school, then creates the possibility that she will be
beheaded. Such is the way that justice and poverty stand in
contradiction to each other.

Saudi Arabia is a rich country. There is no dearth of material
resources with which it could provide legal aid to people facing
criminal charges, particularly in cases where the sentence may
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consist of capital punishment. However, the government asserts
that it has no obligation to do so. Sri Lanka may not be rich, but
it is not destitute. Approximately 400,000 migrant workers from
Sri Lanka working in Saudi Arabia contribute annually to its
foreign exchange. Despite this, the government is unwilling to
meet their legal fees if they are put on trial.

The purpose of a legal system is to ensure justice. Ensuring
justice requires that all parties to a case be given a fair hearing
before any punishment is imposed. Imposing punishment without
ensuring justice is inhumane. Inhumane systems of justice
create distrust between rulers and ruled. This case is thus a
test for the justice systems in both Saudi Arabia and Sri Lanka.

CORRECTION
In the April 2007 edition of article 2, (vol. 6, no. 2), a
paragraph on page 13 of the article entitled “Subverted
justice and the breakdown of the rule of law in Sri Lanka”
by Kishali Pinto-Jayawardena was wrongly published as
follows:

The Public Security Ordinance (No. 25 of 1947) was amended in
1979 to be the Prevention of Terrorism Act (PTA), which has been
enforced for the decades since and has virtually eclipsed the
ordinary penal laws and criminal procedure and evidence
statutes.

It should have read as follows:

The Public Security Ordinance (No. 25 of 1947) as amended and
the Prevention of Terrorism Act (PTA) of 1979 as amended have
been enforced for the better part of the last decades and have
virtually eclipsed the ordinary penal laws and criminal procedure
and evidence statutes.

We apologise for any misunderstanding that may have
arisen from this error.
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Elections no cure for corruption

Pepe Panglao, Journalist, Manila, Philippines

Many in the Philippines hope that through elections
they can get rid of corrupt and abusive officials and in
so doing bring about a brighter future. Out with the

old and in with the new, all in one fell swoop. No need for a lengthy
process of incremental change.

If only democracy were that simple. But it is more than just
that. Lessons from the history in the Philippines—and
elsewhere—show us all too clearly that cutting the head of the
hydra will not kill the beast.

The changing of leadership is, of course, a fundamental
safeguard built into the democratic process, a protection against
prolonged dictatorship and a chance for political renewal, but in
itself it cannot guarantee improvement in people’s lives. Unless
there are also serious efforts to discuss and address why public
officials and politicians are failing the electorate, the electoral
process will be meaningless.

The reasons for these failures need to be identified: what is it
in the system that is lacking or failing? In the run-up to elections,
those vying for office can make any number of promises, but
they and their constituents know, as things stand, that these
promises will likely not be realized.

The question is how can democratic process yield results when
the ideals of democracy, transparency and justice do not exist in
a system?

Despite the extent of corruption in political and administrative
life in the Philippines, most members of society have opted not
to speak out against it. But who can be blamed for not talking? It
takes great courage for persons to divulge what they know as in
so doing they expose themselves to retribution that may well
cost them their lives. Not only is security extremely difficult to
come by; the serious delays in prosecuting officials discourage

This article consists of the edited text from a series of weekly commentaries,
entitled Deafening Silence, written for UPI Asia Online under a pen name.
All of the original columns, and others, can be read on the UPI website:
www.upiasiaonline.com/human_rights.
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the public. Even in many ordinary criminal cases, people refuse
to testify due to fear. Without transparency, justice and
accountability, is the simple holding of elections every few years
going to make a difference?

Interestingly, the expectations of the country’s political system
among Filipinos living abroad are apparently very different from
those within the country. For example, the turnout for overseas
absentee voting in Hong Kong, where nearly 100,000 live, is
extremely low—around three per cent. This signals a near-total
rejection of the electoral process on the part of Filipinos in Hong
Kong.

Most of these persons have been forced to leave their country
to find employment and still have families in the Philippines.
Their lack of participation cannot be put down to disinterest, but
rather perhaps that for the most part they do not believe that
change will come as the result of elections. They are dispirited
more than disinterested.

Elections in the Philippines will only have meaning once they
are accepted as being part of continuous development, and not a
holy grail themselves. The systemic problems crippling life there
need to be addressed before changes in leadership can make any
tangible difference.

Filipino workers denied labor rights
Often when Filipino workers demand fair compensation and

benefits, all that they get in return is termination of employment,
starvation, violent attacks by armed thugs and police officers,
and false and arbitrary charges in court. This lawful exercise of
demanding rights has become dangerous, especially where
transnational corporations are involved and the violence met by
aggrieved workers is so enormous that it has made them feel
helpless, traumatized, and frightened.

One such incident occurred against striking workers at C Woo
Trading, Inc. (formerly Chong Won Fashion, Inc.) inside Cavite
Export Processing Zone (CEPZ), Rosario, Cavite this June 2007.
The company supplies apparel products to the US-based retail
giant, Wal-Mart. The workers had been striking for nine months
demanding increased wages, benefits, and better working
conditions while the company was persistently refusing
their demands despite lawful orders. During this time,
some of the workers had to give up their fight due to the
violent and harsh conditions and uncertainty about what
may happen to them.

Although attacks were expected, what happened in June
was boldly executed and shocking. Hired killers wearing
balaclavas, armed with knives and long firearms violently
attacked several workers inside the supposedly secure
factory premises. How the attackers were able to get inside
the factory is still unknown. The police, who reportedly
have a grudge against the workers, are not keen on
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investigating the incident and have shown no responsibility
towards the workers. An independent investigation into the
possible involvement of the police in the attack has not been
carried out.

The workers are only demanding what is rightfully due to
them—fair wages, better benefits, and improved working
conditions. But the company’s foreign investors have been
manipulative, taking advantage of the weak and corrupted
administrative system, police and quasi-judicial labour courts.

Where brutal attacks on the jobless and suppressing rightful
protests are the norm, resulting in starvation and frightened
workers, reason is in decline. They can only serve to encourage
other abuses of workers who are forced to accept poor conditions
because of a weak, corrupted, and dysfunctional system that is
no longer able to protect and uphold the rights of its citizens.

Hints for Thailand from the Philippines’ history
The military coup in Thailand last September was reminiscent

of similar events in the Philippines in decades past. The struggle
of Filipinos against dictatorship in those days shaped what the
country has become today, although two decades later its
institutions still face deep problems.

Like Thailand, the Philippines has witnessed military coups,
conspiracies to grab power and attempts to destroy its constitution
and democratic institutions. When the Marcos regime fell in 1986
there were numerous coup attempts. But the people’s struggle
to frustrate any attempt to seize power, and the judiciary’s firm
assertion of authority, played a major role in the country’s most
critical period.

When Marcos was in office, the constitution gave him
enormous powers, including those to declare martial law, allowing
him to rule over every aspect of life for two decades. Marcos had
crafted it himself and had it ratified through a referendum in
the early 1970s. It left the entire country hostage to one man’s
ill will and manipulation, in conspiracy with his cronies. It
emboldened him to wield power ruthlessly and gave his
government legitimacy despite its atrocities.

This scenario is repeating itself through the referendum in
Thailand, in which people have been called upon to ratify a
constitution crafted by members of an assembly handpicked by
the military junta.

In the Philippines, had there not been such an enormous
outpouring of support by the people for the transitional government
during the 1986 People Power Revolution, Aquino would not have
been able to exercise the government’s powers. These included
the removal of provincial governors and mayors, giving it a free
hand for reform, and the convening of a Constitutional
Convention with members—though handpicked by Aquino—
drafting the present 1987 Constitution.
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At that time, the Aquino government’s considerable power
emanated from the people’s desire for democracy. Subsequent
attempts by the military and Marcos loyalists to take over did not
succeed, nor did coup attempts in following years. The key to the
new constitution’s strength has thus been that it grants power
to established institutions with the people’s support.

The Philippine experience in fighting for democracy is of course
by no means a perfect example. The country still faces many
problems that could threaten its political institutions. However,
the lesson that people in Thailand can perhaps gain from it is
that public expressions of intolerance for military takeovers or
threats to abolish the constitution can ultimately have effect.
None of the numerous attempted coups in the past 20 years have
succeeded. Those responsible have been held accountable for
their illegal acts, particularly by the judiciary. They have been
charged, detained, prosecuted and given prison sentences.

Over the years, a number of prominent attempted coup-
makers have themselves joined the democratic process, seeking
and winning elected positions and taking part in the affairs of
the government. They too have ended up in submitting to the
democratic system and acknowledging that officials must have
a mandate from the people through elections, not through
extralegal methods.

The Philippines too went through a political crisis involving
allegations of corruption like those leveled against the former
prime minister of Thailand, Thaksin Shinawatra, and his allies.
The former president of the Philippines, Joseph Estrada, had to
step down as a result of such accusations. The legislature
impeached him and the judiciary prosecuted him. The military
did not intervene or attempt to take power or abolish the
constitution, as happened in Thailand last year when similar
moves were afoot against Thaksin.

The judiciary in the Philippines has also asserted its
prerogative to uphold the constitution. When President Gloria
Macapagal-Arroyo declared a state of emergency in February 2006
and subsequently issued General Order No. 5 to the armed forces,
which included provisions reducing protection of civil and political
liberties, the Supreme Court ruled that part of her declaration
and order were unconstitutional. This was the result of
challenges by the legal community and concerned groups to the
order.

Although the Philippines’ political system contains
weaknesses, two decades after the fall of a dictator, and despite
a long colonial history, it continues on a democratic path. This
indicates an enormous shift in the mentality of the people. They
have discovered they can play a part in running the affairs of
state and holding their leaders accountable.
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Tortured justice in
the Philippines

Bruce Van Voorhis, Communications Officer,
Asian Human Rights Commission, Hong Kong

T he international community and citizens of the
Philippines have rightly condemned the hundreds of
extrajudicial killings and disappearances that have

occurred there since President Gloria Macapagal-Arroyo took
office in 2001. Calls have been made for the government to take
action and stop these killings and disappearances, and for them
to be properly investigated and prosecuted.

What is condemned less often is the state of the country’s
justice system, which fails to provide the necessary institutional
protection to prevent these human rights violations from
occurring so frequently.

A case that illustrates the point is that of the “Abadilla Five”,
who were arrested for fatally shooting Col. Rolando Abadilla of
the Philippine constabulary, who was himself allegedly a feared
hit man of the Marcos regime, in Quezon City on 13 June 1996.
The five—Lenido Lumanog, Augusto Santos, Cesar Fortuna,
Rameses de Jesus and Joel de Jesus—claim that after being
suffocated with plastic bags, electrocuted and brutally beaten they
confessed to Abadilla’s murder. Judge Jaime Salazar of the Quezon
City Regional Trial Court ignored the arguments of the five men
that they had been tortured and they were subsequently convicted
and sentenced to death in August 1999.

Several months later the Alex Boncayao Brigade, an urban
guerrilla group of the New People’s Army, announced that they
were responsible for killing Abadilla. To prove it, one of their
members gave an Omega watch allegedly taken from Abadilla’s
body to a Catholic priest, Father Roberto Reyes, in January 2000.
Ballistics data also indicated that the bullets at the crime scene

This article consists of the edited text from a series of weekly commentaries,
entitled Rights & Wrongs, written for UPI Asia Online. All of the original
columns, and others, can be read on the UPI website:
www.upiasiaonline.com/human_rights.
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matched those used in other killings acknowledged by the group.
However, the court failed to reopen the case and entertain this
new evidence.

In February 2000, the Supreme Court began a mandatory
review of the case as required where capital punishment has
been imposed. Nearly five years later, in January 2005, the
Supreme Court transferred the review to the Court of Appeal,
where it languishes today, more than 11 years after the arrest
of the Abadilla Five.

Meanwhile, an investigation conducted by the Commission
on Human Rights in June 1996 confirmed that the men had
indeed been tortured and recommended that criminal charges
be filed against the police officers responsible—Police Chief
Superintendent Hercules Cataluna, Police Senior
Superintendents Romulo Sales and Bartolome Baluyot, and
several others.

State prosecutor Marilyn Campomanes of the Office of the
Chief State Prosecutor was assigned the case; but after five years,
her preliminary investigation had not been concluded. Finally,
in August 2001, the prosecutor’s office dismissed the torture
complaint on the rationale that the case was still being reviewed
in the country’s highest courts.

Thus, it took five years for the office to decide that a preliminary
investigation could not be launched. Consequently, because the
review is presently in the Court of Appeal, whose decision will be
sent back to the Supreme Court, the torture complaint is in a
legal black hole and the police officers have never faced criminal
proceedings. In fact, one of the policemen, Baluyot, was accused
several years later of torturing another suspect, but was
eventually able to retire from the force without any consequences.
Cataluna and five other police officers have died in the
intervening years.

The case points to a number of problems in the Philippines’
legal system: the use of torture to produce confessions to “solve”
crimes rather than relying on ballistics and other professional
forms of forensic investigation, the failure of the courts to deny
the admission of such torture-induced confessions and, lastly,
inordinate delays in the prosecution and judicial processes.

In a country with such a legal system, people see little reason
to attempt to attain justice when their rights are violated or a
crime is committed. Apathy toward seeking justice thus becomes
a byproduct of such a system and ingrained among the populace—
a reaction that is most likely welcomed by torturers and other
criminals. Another byproduct is impunity for those who exhibit
little respect for life.

The decisions of any legal system ultimately are not determined
by the institution itself but by people. While reform of the legal
system in the Philippines is clearly needed, reform will be of
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little benefit if the police, prosecutors and judges do not have a
passion for justice, if rendering justice is of little concern to them.
It is on these grounds that they themselves will be judged.

Anti-terror law sows terror in the Philippines
Republic Act No. 9372—better known as the Human Security

Act of 2007 or the Anti-terrorism Act—took effect in the
Philippines on 15 July 2007 after being passed by the congress
in February and signed into law by President Gloria Macapagal-
Arroyo on March 6. However, there is anxiety that instead of
ensuring people’s security it will increase their insecurity; that
instead of thwarting terror it will engender it. Fear, impunity
and more human rights violations are predicted to be among the
effects that the law will have on the country.

The concern begins with the very definition of terrorism in
the law. The act defines terrorism as actions already outlawed
in present laws, such as rebellion or insurrection, coup d’états,
murder, kidnapping, arson, hijacking and the illegal possession
of firearms and explosives, that lead to “sowing and creating a
condition of widespread and extraordinary fear and panic among
the populace in order to coerce the government to give in to an
unlawful demand”.

This vague and sweeping definition leads to questions about
the circumstances under which fear and panic can be deemed
“widespread and extraordinary”, and what constitutes “coercing
the government” and “unlawful demand”. Moreover, why is a
special law needed to combat terrorism when what the law defines
as acts of terrorism is already punishable by existing laws? Since
the act provides for the creation of an Anti-terrorism Council to
implement the law—a new body composed of senior government
officials, including the executive secretary, national security
advisor and the secretaries of justice, interior and local
government, foreign affairs and national defense—apparently it
is the government that will decide when it is being “coerced” by
“unlawful demands”, as well as answer other questions raised by
the law’s ambiguous definition of terrorism.

In addition, there is also concern about the powers that the
act gives the police to detain for three days without a warrant
those determined to be terrorists or members of terrorist
organizations, wiretap their phones and other forms of
communication, freeze their bank accounts and restrict their
travel, including by placing them under house arrest when they
have been granted bail. The law also mandates a heavy penalty
of 40 years in prison without parole if convicted of terrorism or
conspiracy to commit a terrorist act.

Its proponents point to the oversight that the law gives to the
judiciary, its prohibitions against torture and extraordinary
renditions to other countries where torture is practiced and the
award of damages of 500,000 pesos (more than US$10,000) per
day of detention for those arrested under its auspices but later
acquitted, which must be paid by the police.



article 2    August 2007 Vol. 6, No. 4 23

   Why is Task
Force Usig
concerned about the
discrepancy in the
number of people
killed and not the
lack of convictions?

“

”

While these provisions are laudable, the judicial system in
the Philippines has not been able to prevent or solve hundreds of
extrajudicial killings and disappearances since Arroyo became
president in 2001, and torture is still widely practiced in the
country although the government signed and ratified the UN
Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment in 1987. Thus, will they
have any effect? The human rights record of the Philippines does
not encourage a positive response. Both the Melo Commission
appointed by the president last year and the UN Special
Rapporteur on extrajudicial, summary or arbitrary executions,
Philip Alston, have concluded that the majority of the killings
have been the handiwork of the military. The law will only give
more tools to the government to suppress dissent and target those
“terrorists” such as church leaders and lay people, journalists,
lawyers, students, peasants and trade unionists that have been
the primary victims of killings. State-sponsored terrorism
supplants efforts to avert terror against the state as the most
likely outcome of its implementation.

Numbers are not the issue
How many extrajudicial killings are acceptable to the Philippine

government? The question is important as the Philippine
National Police’s Task Force Usig, which was specifically
entrusted by the Arroyo administration to investigate and prevent
these killings in May 2006, has spent a good deal of time and
resources debating the number of victims.

One of the most recent examples of this fixation on numbers
is an online report on the ABS-CBN Web site in which PNP Chief
Superintendent Geary Barias, the current commander of Task
Force Usig, said that the number of 839 victims from 2001—
when Gloria Macapagal-Arroyo become president—to March 2007
on a list compiled by Philippine human rights group KARAPATAN
is inflated. The number on the list confirmed by the task force
was at that time 115, with a further 207 yet to be verified.

Is the discrepancy in numbers as important as the fact that,
at a minimum, more than a hundred Filipinos’ lives have been
suddenly and violently ended in a pattern of violence? Is the
discrepancy in numbers as important as the fact that no one
has been convicted for these killings? Why is Task Force Usig so
concerned about the discrepancy in the number of people killed
and not the lack of any convictions? Why does it act more like a
propaganda arm of the administration than an investigatory
institution of the legal system?

Most, if not all, of those killed in the past six years, regardless
of the number, have been advocates of the poor from different
sectors of society—lawyers, journalists, pastors and lay church
workers, students, peasants, trade unionists, opposition
politicians—and critics of the government. The background of
the victims raises further questions about the state of democracy
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in the Philippines; for in a country where the majority of the
population is poor, why are those seeking to uphold the rights
and interests of most citizens being killed?

Furthermore, Task Force Usig and the government have not
stopped the killings. More victims are added to the list every
week, and the fact that few suspects have been arrested, fewer
still prosecuted and no one convicted has spawned a climate of
fear. Instead of the perpetrators fearing punishment, the families
of the victims, witnesses to the killings, activists and others
fear being added to the list of those killed. Consequently, there
is little incentive for them to pursue justice. Indeed, not one
family member of a victim or activist chose to testify before the
Melo Commission last year out of fear for their safety.

Barias, Task Force Usig’s commander, said in the ABS-CBN
online article that the task force “conducted a validation (of
KARAPATAN’s list) to clear our country before the international
community”. However, if Barias, Task Force Usig and indeed,
the Philippine government, are concerned about international
image, debating the number of people extrajudicially killed will
do little good. Only arrests and prosecutions will have this effect
on the international community and, more importantly, on its
own people. Stop the killings, and the criticism will stop too.

Meaningless elections, meaningless democracy
Within a span of several days in the middle of May 2007, two

important elections were held involving the Philippines. During
the first on May 14, citizens throughout the country cast their
ballots for half of the senate all of the congress and more than
10,000 local officials. The second election on May 17 occurred
thousands of miles away in New York, at the UN General
Assembly, where the Philippines sought to be re-elected to the
UN Human Rights Council.

In the latter, the Philippines received 179 votes from 192
members—the fourth-highest number of votes of any country in
the world. With such a substantial vote of confidence from the
international community for a seat on the United Nations’ human
rights body, one would assume that the Philippines had a stellar
human rights record. How then can it retain its seat on the
council when even the United Nations’ own special expert has
stated that the military is responsible for the majority of the
extrajudicial killings in the country?

In electing a country with such a poor human rights record by
such a large number of votes, the General Assembly has diluted
the credibility of the 47-member Human Rights Council, which
was established in 2006 in an attempt to make the UN more
responsive to human rights violations around the world. Although
human rights have ostensibly been elevated to the same status
as security and development within the United Nations system,
the vote on May 17 indicates that the international community
is still not serious about its obligations in this field. It is also an
insult to the victims of human rights abuses and their families
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in the Philippines. Their suffering is apparently insignificant in
the eyes of the international community; their desire for justice
is apparently inconsequential to the world’s governments.

Meanwhile, in the Philippines itself 70 per cent of the country’s
45 million registered voters cast ballots. A good turnout by any
standards; however, the election was allegedly marred by
disenfranchisement, inflated lists of registered voters, vote
buying, vote shaving and violence. The Commission on Elections
acknowledged that as many as 100,000 voters in the south were
unable to vote either because of the threat of violence or a lack
of ballots, with some reportedly stolen. One election monitor there
said that voters in the city of Marawi had told her that they had
been able to vote more than once.

In the mayoral election for Lapu-Lapu City in the Visayas
region in the middle of the country, one candidate claimed that
at least 187,000 people voted, whereas there are only 148,870
registered voters. The local election officer said a week later
that she was not sure when the election results would be
transmitted to Manila as her four-member staff had not come to
the office because they had received threats, as she had too.

In the municipality of Kalingalan Caluang on the southern
island of Sulu a board of election inspector said that she witnessed
a neighborhood chairman, his relatives and other inspectors fill
out ballots in a private house at 4am on election day, and put
their thumb prints on the ballots and in the voter registration
book. Elsewhere in the same community, more than 300 people
were prevented from voting because their precincts were
transferred to another neighbourhood nine kilometers away on
the night before the election. Even a vice mayoral candidate could
not vote, and he was surprised to learn later that he had not
received a single vote in his home village.

The most egregious transgressions involved electoral violence:
more than a hundred candidates and their party supporters were
killed and more than a hundred others were wounded from the
start of the campaigning in January to the date of the poll. In
spite of, Deputy Director General Avelino Razon Jr., former chief
of Task Force Usig of the Philippine National Police, reportedly
said, “Overall, the situation was generally peaceful, except for
some untoward incidents.”

What kind of democracy does this corrupt and violent electoral
exercise reflect? Ideally, human rights and democracy reinforce
one another—the former providing favorable conditions for the
latter to flourish; the latter ensuring that the former are
respected. However, in the Philippines, with weekly extrajudicial
killings and elections tainted by cheating and violence, both
human rights and democracy are absent. In this environment,
one can expect in the future more of the same, as well as other
human rights violations and policies that continue to fail to serve
the Philippines’ impoverished majority.
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Cambodia’s extremist
political culture

Dr Lao Mong Hay, Senior Researcher,
Asian Human Rights Commission, Hong Kong

At the end of May 1997, the London-based environmental
organization Global Witness published a report in which
it held a “kleptocratic elite” close to Cambodian Prime

Minister Hun Sen responsible for illegal logging. A week later,
instead of addressing the issues that had been raised, the
Cambodian government simply banned all national media from
publishing any extract from the report, and Hun Neng, Hun Sen’s
brother and provincial governor, was quoted as saying that “if
[Global Witness staff] come to Cambodia I will hit them until their
heads are broken”.

Almost at the same time Supreme Buddhist Patriarch Tep Vong
defrocked the abbot of a monastery, Tim Sakhorn, without due
process as required in the Buddhist monastic code for disciplining
monks. According to the code an accused monk can defend himself
before a community or committee of his peers. Without citing
any evidence, Tep claimed that Sakhorn’s “conduct was contrary
to Buddhist discipline” and his misconduct impaired relations
between Cambodia and Vietnam. He alleged that Sakhorn had
been using the monastery for “propaganda” against Vietnam, a
country with which the Cambodian government has close links.

Upon his defrocking, Sakhorn was taken away in an unmarked
car and deported to Vietnam, his country of origin. He was deported
without due process of law to investigate his alleged wrongdoings,
in flagrant violation of his rights as a Cambodian citizen. Since
this incident, the abbot has disappeared.

The drastic and arbitrary measures against Global Witness
and Tim Sakhorn are but the latest developments in the history
of extremism that runs deep in the political culture of present
and past regimes in Cambodia. In 2006, Hun Sen refused to see
Professor Yash Ghai, the UN special representative for human

This article consists of the edited text from a series of weekly commentaries,
entitled Rule by Fear, written for UPI Asia Online. All of the original columns,
and others, can be read on the UPI website: www.upiasiaonline.com/
human_rights.



article 2    August 2007 Vol. 6, No. 4 27

   In 2004 Hun Sen
introduced an ‘iron
fist’ policy under
which a few judges
and other judicial
officers were tried;
however, they were
acquitted for lack of
evidence

“

”

rights in Cambodia, following the latter’s negative report on
human rights in the country. Instead, Hun Sen requested that
the UN secretary-general dismiss Ghai. In June of this year,
without denying the veracity of yet another negative report by
Ghai, Hun Sen, who had refused yet again to see him to discuss
the issues Ghai had raised, simply decided to no longer accept
his mandate and called on the UN Human Rights Council to review
Ghai’s appointment.

 A few months earlier, alarmed by the extent of land-grabbing
and the prospect of a “peasant revolution”, Hun Sen declared a
“war against land-grabbers”. This issue could have been addressed
through due process of law if the courts and other competent
institutions were independent and functional. That they are not
is again due in large part to Hun Sen, who in 2004 introduced an
“iron fist” policy, supposedly aimed at ridding the judiciary of
corruption, under which a few judges and other judicial officers
were tried. However, they were acquitted for lack of evidence.
This drastic measure followed his 1999 order to rearrest people
released by the courts in defiance of the principle of res judicata,
i.e., double jeopardy. No remedies have been proposed to correct
such arbitrary use of the justice system for political purposes.

In March 1997, Sam Rainsy, currently the opposition leader,
staged a peaceful demonstration against the “communist
judiciary” together with some followers. The government did not
like their action, and four grenades were thrown at the
demonstrators, killing 19 protestors and injuring more than 100.
In July of the same year, the two ruling coalition parties at the
time, the Cambodian People’s Party and FUNCINPEC, whose power-
sharing relations had been tenuous, resorted to arms to fight
each other in the streets of Phnom Penh, resulting in the
annihilation of FUNCINPEC as a political force, despite their
earlier pledges under oath not to resort to force to settle disputes.

Extremism was also the hallmark of previous regimes. Prince
Sihanouk, when he was head of state in the 1960s, suddenly
decided to nationalize the banking and other important sectors
of the economy following a scandal in which the government lost
a substantial deposit. At the same time, he cut off diplomatic ties
with the United States and refused to receive its substantial aid
package. All these measures and others eventually led the country
into turmoil and to Sihanouk’s downfall.

In 1970, General Lon Nol resorted to force, instead of
peaceful means, to rid the country of the sanctuaries and
bases of communist Vietnamese forces in the border
regions, thereby engulfing the country in the Vietnam War.
He also made a drastic decision to overthrow Sihanouk
and the monarchy.

The Khmer Rouge emerged as the victors of that war in
1975, communist rulers who went to even much greater
extremes. They were not happy with Cambodia’s feudal,
corrupt and unjust society and rushed to destroy it. They
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were not happy with townsfolk and were not able to feed them.
They thus forced them to the countryside at gunpoint to till the
land and grow their own food until death. They said that money
was corrupting and abolished it, as they did with anyone or
anything with which they were dissatisfied.

Now Cambodia has swung from extreme communism to
capitalism, which, in the absence of the rule of law, has gone to
the opposite extreme. In the society destroyed by the Khmer
Rouge, the biggest landholding was 132 hectares, and large
landholdings were rare. Now Cambodian society has quickly
again become a feudal society, but one ruled by a corrupt oligarchy
under a democratic cloak, in which the powerful and their cronies
own up to tens, or even hundreds of thousands of hectares of
land during a time when the population has doubled and
landlessness has increased. Cambodia’s countryside today very
much resembles the English countryside during the period of
enclosure.

Ironically, even Nuon Chea, the Khmer Rouge ideologue now
about to face trial for the Killing Field atrocities, has said that
the society he and his comrades destroyed was better than the
present one.

Stop killing the messenger
The Cambodian delegation to the UN Human Rights Council

launched an unprecedented and unwarranted attack on the UN
special representative for human rights in Cambodia, Professor
Yash Ghai, in Geneva on 12 June 2007. The delegation attempted
to dismiss Ghai’s report to the international community,
claiming that it focused solely on negative aspects of the country’s
situation. The country’s ambassador, Chheang Vun, stated that
it no longer accepted Ghai’s mandate and called for a review of
his position. In doing so, Cambodia has effectively signaled that
it will no longer cooperate with this important UN mechanism
that was initiated to further respect for human rights and the
rebuilding of the country as a whole, one that was created as the
result of international consensus under the Paris Peace
Agreements of 1991 that ended the war in Cambodia.

The government’s reaction has raised a lot of concern, as the
UN special representative’s report contains many crucial
elements that would permit Cambodia to move toward the effective
protection and enjoyment of human rights. Ghai is being targeted
not because of any actual bias or selectivity in his work—he in
fact mentioned several positive developments, including the
March 2007 ratification of the optional protocol to the UN
Convention against Torture, more peaceful local elections held
in April, and the adoption of a new code of criminal procedure—
but rather because he has focused on the inconvenient reality
of human rights in the country.

Among the main barriers to human rights highlighted in the
UN special representative’s report are the lack of an independent
judiciary, political repression and detentions, a lack of progress
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concerning legal reforms, land-grabbing and forced evictions,
corruption, the lack of freedom of speech, violations of indigenous
people’s land rights and impunity. All of these issues are central
themes that concerned local and international organizations
repeatedly have raised and are the big hurdles facing the country
at the present time.

The Cambodian government’s stance is unacceptable and
presages a further degradation of human rights in the country.
If the government is now unwilling even to cooperate with the
international community’s human rights envoy, it is likely that
it will also increasingly clamp down on local activists working in
favor of human rights and dealing with the crucial issues raised
by the special representative. This may also pave the way for
future attacks on the work of the Office of the High Commissioner
for Human Rights in Cambodia. Given Cambodia’s horrendous
past, from which it is still struggling to emerge, any such signs
of increasing authoritarianism and rejection of human rights
and international cooperation must be taken very seriously.

The Cambodian government must halt this policy of personal
attacks and non-cooperation and instead must engage in dialogue
with the UN special representative in order to address the
significant human rights problems that plague the country.
Countries bound by human rights obligations towards the
Cambodian people under the Paris Peace Agreements as well as
donors, which include Australia, Canada, Denmark, France,
Germany, India, Japan, South Korea, Sweden, the United
Kingdom and the United States, must work with the Cambodian
government to ensure that this government abandons its current
stance and begins to address the country’s pressing human rights
issues in good faith, notably by implementing without fail all
recommendations made by the special representative. All these
countries and the Cambodian government must also ensure the
independence of the judiciary, notably by severing judges’ political
party affiliations and ensuring the independence of and
accessibility to the Supreme Council of the Magistracy, which is
responsible for the nomination and discipline of judges, access
to justice, an end to land-grabbing and forced evictions and
progress in other needed legal and judicial reforms.

Long wait for justice
It is nearly 10 years since the Cambodian government

requested UN assistance in organizing the trials of Khmer Rouge
officials accused of some 1.7 million deaths during their rule
from 1975 to 1979. At the start of June 2007, the 29 judges and
prosecutors appointed for the trial met for their second plenary
session to review and adopt internal rules for its conduct.

A Cambodian request for an international trial in 1997 met
with a negative response from China, the strongest supporter of
the Khmer Rouge until the early 1990s. For China the trial was
Cambodia’s “internal affair”, and other countries should not
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interfere. The Cambodian government later changed its mind
and opted for a domestic trial, despite its lack of resources and
expertise.

While still needing UN assistance to legitimize the trial, the
Cambodian government forged ahead with the enactment of its
own law on the tribunal. In May 2001 Prime Minister Hun Sen—
known for his dislike of the United Nations for its continued
recognition of the Khmer Rouge regime from 1979 to 1991, rather
than his own Vietnamese-installed government—announced
that, barring “further disturbances” from the United Nations, the
trials could take place by the end of 2001. But that year came to
an end with no Khmer Rouge tribunal in sight.

The United Nations continued to offer cooperation and
assistance in setting up a tribunal that would adhere to
international norms and standards, which Cambodian courts—
under executive control and lacking independence, competence
and impartiality—could not ensure. With diplomatic support from
concerned countries, in July 2003 the United Nations finally
secured a commitment from Phnom Penh to cooperate.

A tribunal was then established to conduct the trial according
to Cambodian law, supplemented by international law and
practices: a hybrid with two chambers, a trial chamber and a
Supreme Court chamber, and with Cambodian judges in the
majority in both. Decisions by both chambers are to be made by
a “super majority”, including at least one foreign judge on top of
all Cambodian judges.

The tribunal has been assigned two co-prosecutors and two
co-investigating judges, one of whom in both cases is Cambodian
and the other foreign. In cases of disagreement between the co-
prosecutors, the prosecution will proceed unless one of them
requests the settlement of their differences within 30 days by a
pretrial chamber. In case of disagreement between the judges,
the investigation will proceed unless one of them requests the
settlement of their difference within 30 days by the same pretrial
chamber. This chamber is composed of five judges, of whom three
are Cambodian, one being the president, and two foreign judges.
Decisions of the chamber are to be made by four judges, and
there can be no appeal against their decisions. The United
Nations nominates the foreign judges and prosecutors who then,
like their Cambodian counterparts, are appointed by the Supreme
Council of the Magistracy.

In July 2006, three years after the signing of the agreement
between the United Nations and Cambodia and nine years after
the Cambodian government’s request for assistance with the
trial, 29 judges and prosecutors—17 Cambodian and the rest
foreign—were sworn in. These judges immediately set out to draft
the internal rules for their tribunal. They held a plenary session
in November 2006 to review these internal rules but failed to
adopt them when Cambodian judges and prosecutors, who are
not trained in international criminal justice, toed the government
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line on the upholding of the sovereignty of Cambodian law and
objected to a number of elements of international law and
practices incorporated in the internal rules.

The review of the internal rules by the drafting committee
continued, but the process was stalled when the Cambodian Bar
Association raised strong opposition to the creating of a defence
support unit attached to the tribunal, by insisting that the bar
and not the unit was responsible for the registration of foreign
lawyers, and by imposing on these lawyers exorbitant fees
amounting altogether to USD4900 per year. The international
judges disagreed with these exorbitant fees and canceled the
plenary session on the internal rules scheduled for April 2007.
The bar in the end decided to lower the fees for foreign lawyers
to USD500. This enabled the resumption of the review and
adoption of the internal rules.

Now it seems that after 10 years all major hurdles have been
overcome, and the judges and prosecutors have actually met in
a generally optimistic mood. The trial should soon be held in
accordance with international norms and standards, and end the
Cambodian people’s agonizingly long wait for justice.

War against the powerful brings terror to the
powerless
Land grabbing has been one of the most serious issues facing

Cambodia since it abandoned communist collectivization at the
end of the 1980s to embrace a market economy based on private
property. In recent years, this problem has become worse as land
conflicts have dramatically increased. One non-governmental
organization listed 1551 cases between 1991 and 2004, affecting
nearly 160,300 families or almost seven per cent of the population.
Another gave legal assistance in 335 cases in 2005 and 450 in
2006.

Land grabbing has affected urban dwellers, rural folks and
ethnic minorities alike, with the land usually being grabbed by
the powerful and the rich backed by senior officials. Using their
high position and influence, land-grabbers can secure eviction
orders and the enforcement of these orders from the state
machinery without going through due process of law and without
paying fair and just compensation to evictees.

For instance, in 2006 a powerful company got the Ministry of
Interior to force 168 families living in Phnom Penh, whose land
the government conceded to that company, to accept average
compensation of less than USD20 per square meter of land, while
the estimated market price was USD200, and then forcibly evict
them. The targeted persons had no choice but to resist and
demand fair and just compensation. Force and intimidation were
then used against them as the police and military police armed
with assault rifles, electric batons and riot shields were sent to
break up the resistance, demolish dwellings and force occupants
to vacate their land.
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Frequent forced evictions have not led to the end of land

grabbing, and protests against them and the issue itself have
only increased year after year, to such a degree that Prime
Minister Hun Sen has repeatedly warned of a “peasant
revolution”. In March 2007, he secured full support from his party,
the Cambodian People’s Party (CPP), to declare a “war against
land-grabbers”, whom he identified as CPP officials and people in
power. His remarks were seen as a positive development as the
prime minister, with all power centralized in his hands,
addressed the issue personally.

Critics have said, however, that this high-profile “war”, staged
just weeks before the commune election on April 1, was simply
campaign rhetoric. Perhaps it is too soon to give credence to
these critics, but this “war” has not earned Hun Sen many
victories as yet. Furthermore, it has provided no security to
victims of some 2000 cases lodged with the National Authority
for the Resolution of Land Disputes.

Moreover, on April 20 Say Hak, the governor of the seaport of
Sihanoukville, turned this “war” into terror for 107 families by
sending armed police and security personnel to forcibly evict them
from their 17 hectares of land for the benefit of Senator Sy Kong
Triv, a CPP tycoon. That day Say Hak, together with his deputy,
the town prosecutor, the police commissioner and military police
commander, led about 100 police and military police officers
armed with AK-47 assault rifles, electric batons and tear gas to
search for illegal weapons in the homes of these families, as a
legal cloak for the eviction.

The families resisted and clashes ensued. The security forces
fired shots in the air and into the ground and charged the
villagers, using their rifle butts, electric batons and water canons
to disperse them. Thirteen men were seriously beaten, and many
women were assaulted. A 75-year-old man was so severely beaten
and electrocuted that he required hospital treatment. Three
members of the security forces were also injured; they arrested
13 villagers for “battery with intent” and “wrongful damage to
property”. They are looking for others, and 30 to 40 of them have
gone into hiding. Meanwhile, Say Hak has filed a criminal lawsuit
against Chhim Savuth, a human rights investigator, for “inciting”
the villagers to form a “breakaway zone independent of
government rule”. Chhim Savuth has thus also gone into hiding
as well.

Say Hak once confided that “it is not difficult to settle land
disputes: it is a matter of eliminating one or two gang leaders,
and these conflicts will be over”. He does not care about the plight
of these 107 families who found that their homes, crops and other
belongings, including motorbikes, bicycles, generators, TVs,
VCRs, DVDs, clothes, kitchen utensils and domestic animals,
were destroyed by fire, tractors and bulldozers. They have been
made destitute and are now camping under plastic shelters or
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trees under monsoon rains and the tropical hot sun on the
roadsides along Highway 4 leading to Phnom Penh. They are
surviving on relief handouts from humanitarian organizations.

Say Hak has not stopped though. His connivance with land-
grabbers continued on May 11 when he issued another order of
eviction to 18 families and gave them 20 days to vacate. Knowing
his way of ending land disputes, these families face the same
terror as those previous 107 families if they defy his order. Hun
Sen needs to stop Say Hak’s abuses before other governors turn
his “war against land grabbers” into terror against powerless
people in other towns and provinces.

Corruption surfaces in housing fiasco
On 31 July 2007, the Cambodian government sent a delegation

of officials, ten excavators and over a hundred workers under
the protection of armed policemen to reclaim a site that once
included Lake Kob Srov. Long Chhin (Cambodia) Investment Ltd.
had filled in the lake in order to build a luxurious housing estate,
called Long Chhin Resorts, 12 kilometers northwest of Phnom
Penh.

The government moved to reclaim the lake site following the
expiry of a deadline for the company to dismantle its construction
there. The government has claimed that the filling-in of that
lake was illegal and that it needed to reclaim the site as the
construction work on the estate would block the water flow in
the area and cause floods in the capital, Phnom Penh.

In the presence of the government delegation and the
company’s representative, the excavators and workers tore down
and demolished all construction on the estate, turning it into
rubble in three days. The demolished structures included all the
brick walls around the estate, all entrance porches, seven two-
story apartment blocks, 21 finished villas, eight villas that were
still under construction, three guesthouses, a karaoke hall, 10
leisure kiosks, a warehouse, an office building and other
amenities.

A number of Cambodians have lost all their investments in
the estate, having already bought villas and apartments from
the company or made deposits on them. Suppliers of construction
materials have also lost the money that the company owed them.
The total losses suffered by house buyers and the company’s
creditors are estimated to amount to around USD20 million—a
huge sum in a poverty-ridden country. Thirty-seven house buyers
and creditors have now filed separate suits against the company
to get their money back.

The government has promised to help repay them if the
company’s assets are insufficient. The chance of them getting
their money back from the company is very slim, as its now frozen
bank account has a balance of only USD4000 in credit. The owner
of the company, Zhu Shi Min, a mainland Chinese man, is
believed to have fled Cambodia. Not much can be recovered from
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the rubble that is left on the estate. It is highly unlikely that the
government, which is cash-strapped and corrupt, will live up to
its promises and repay those who have lost money. The house
buyers and the company’s creditors will themselves have to pay
for the corruption in high places that allowed the company to do
business in Cambodia, dupe them into buying its houses and
supplying construction materials on credit, and also defy its order
to dismantle the estate.

In a brochure published in 2005 to attract buyers for its houses
and apartments, the company claimed it had purchased the land
in that area in 1993, had received authorization for development
in the area from Prime Minister Hun Sen and the Cambodia
Development Council in 2004, and that Zhu Shi Min had relations
with Cambodian and Chinese leaders. As proof, the brochure
showed photos of Zhu shaking hands with or standing beside
Cambodian leaders, as well as autographs provided by Cambodian
and Chinese leaders.

The government has acknowledged that it had given
authorization “in principle” for housing development on 28
hectares, “subject to a set of conditions” including the need for
the company to get permission from relevant departments and
for it not to affect the water flow in the area. However, the
government has accused the company of filling in hundreds of
hectares of the lake.

Just days before the demolition, the government sacked the
governor and two deputy governors of Kandal province as well as
the governors of the two districts in which the lake is located for
their involvement in the project. Two weeks before the
demolition, one of these district governors, Tep Sothy, was quoted
by a newspaper as saying that Long Chhin Resorts “had followed
the law” and had permission from the government for its
construction project.

The government officials who had authorized and supported
the development at the lake site, whether in principle or by giving
definitive approval to the project, have violated the country’s
constitution and its land law, which classify lakes as being
inalienable public property. Any such violation is punishable by
a fine between five and 50 million riels (around USD1250 and
USD12,500) and/or one to five years’ imprisonment. Those
responsible should be prosecuted and made to repay the house
buyers and creditors.

However, Zhu Shi Min’s disappearance has rendered difficult
any public action against the government officials in question.
Zhu is the key witness and is also charged with the crimes of
fraud and the destruction of public property. It is quite legitimate
to suspect that he may have been deliberately helped to
“disappear” by those seeking to avoid legal action from being taken
against them.
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Justice in the dock after flawed trials
In August 2005, two men—Born Samnang and Sok Sam Oeun—

were convicted and sentenced to 20 years in prison for the murder
of Chea Vichea near a newspaper kiosk in Phnom Penh in
January 2004. Chea was the leader of the largest labor union in
Cambodia, with 70,000 members, and was a strong supporter of
the opposition party that was maneuvering to oust the incumbent
prime minister and vice-chairman of the ruling party. Many
observers believe that the two men were scapegoats and their
conviction was to whitewash the widely suspected government
role in the murder.

The Court of Appeals heard the two men’s appeal in April 2007
and pronounced its verdict six days later, on April 12. Early in
the morning of that day, 10 minutes before the court officially
opened and without waiting for the accused and their lawyers to
arrive, Judge Saly Theara, president of a panel of judges, read
out the court’s judgment and upheld the sentence of the two men.
Like the lower court, its judgment excluded the defense
witnesses’ exculpating testimonies in court, including an alibi
that Born Samnang had been about 60 kilometers away when
the crime was committed. In contrast, none of the prosecution
witnesses was brought to either court to testify and be cross-
examined by the defense.

Both courts based their judgments on the statements of the
two men to the police and on the confession Born Samnang made
to the police, prosecutor and investigating judge in the lower
court after their arrest. Born retracted his confession during
reexamination on the grounds that the police had used threats
and intimidation against him and had tried to extort a confession
by offering him a position as a police officer. His allegations of
police ill treatment and extortion were not investigated. The
Court of Appeals also rejected on the grounds of “procedural
irregularity” the testimony submitted by one key witness from
her place of asylum in Thailand. Va Sothy was the owner of the
newspaper kiosk where the men were shot and witnessed the
killing itself. She asserted that Born Samnang and Sok Sam
Oeun were not the killers and gave a description of the man who
shot Chea and his accomplice. The appeals court could have
accepted her statement as new evidence and assigned a judge
to take a statement directly from her, but did not.

The conviction of Sok Sam Oeun and the decision of the Court
of Appeals to uphold it were based on Born Samnang’s statement
that Sok Sam Oeun was his accomplice, but Sok Sam Oeun
denied this allegation and protested his innocence throughout
the whole legal process. In the lower court, following Born
Samnang’s retraction of his confession and with due
consideration of the evidence gathered by the police and himself,
Hing Thirith, the first investigating judge, found no case against
the accused and dropped the charges. This judge was immediately
disciplined and his decision was reversed.
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Both trials had many flaws, and the conviction and the appeals

court’s decision have aroused indignation. A coalition of 23
Cambodian non-governmental organizations has called both
judgments “very unjust and politically biased”, maintaining that
neither court was independent and neither made reasonable
judgments. Peter Leupretch, UN special envoy for human rights
in Cambodia, had earlier denounced the trial by the Phnom Penh
Municipal Court and said that the investigations and hearings
“lacked credibility”. Professor Yash Ghai, his successor, added
that the upholding of the conviction was “a grave injustice”. In
addition, the International Trade Union Confederation called the
decision a “double travesty of justice”.

The list of flaws in the case would be long and cannot be detailed
in full here, but the most serious one was the Court of Appeals’
disregard for the plea made by Pan Kim Heng, the prosecutor, for
a reinvestigation on the ground that there were “huge gaps in
the police investigation”. He pointed out that the sketch artist
for the work circulated by the police had no proper expertise, and
that there was no verification of the record of the phone calls
said to be made by the accused, no proper autopsy, no proper
examination of the scene of the crime and no proper forensic
examination of the bullets that killed Chea.

 According to Pan Kim Heng, the proposed reinvestigation would
lead to the arrest of the “real killers”, and he did not press any
charge against the accused. This plea for a reinvestigation by
the prosecutor should question, if not destroy, all evidence on
which the Court of Appeals based its decision to uphold the
conviction of the two men and indeed, the conviction itself.
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The misrule of law
in Bangladesh

Rater Zonaki, Human Rights Defender,
Sylhet, Bangladesh

Arresting and taking high-profile people to court has
become a sensational issue in many countries of the
world. In Bangladesh, it occurred recently for the second

time when former Prime Minister Sheikh Hasina was arrested
without a warrant on allegations of graft early in the morning of
16 July 2007 and taken to the Chief Metropolitan Magistrate’s
Court straight from her residence over an hour before it normally
begins its proceedings. After two hours of deliberation, she was
sent to jail after the magistrate rejected her bail petition.

Arresting high-profile political people in Bangladesh has long
been a part of political game playing. In 1991, the military autocrat
General Hussain Muhammad Ershad, who was toppled by public
protests, was arrested on corruption charges. The Bangladesh
National Party (BNP) that formed government after nine years
out of power did not waste any time putting Ershad in jail. He
was later convicted on several charges of corruption and
imprisoned by the courts for his involvement in grabbing public
properties and mishandling public funds.

The same hated man was rehabilitated in 1996 when the
Bangladesh Awami League, led by Sheikh Hasina, needed a
few seats in parliament to form government. A quick and
secret agreement soon changed the political map: the Jatiya
Party, led by Ershad, supported the Awami League. A member
of his party was included in cabinet as part of the agreement.
Within a few months, Ershad was released from jail.

Ironically, after five years Ershad joined an alliance with
the BNP. Both groups moved against the Awami League, but
the Jatiya Party left the coalition after a while, so when the
BNP got back power it restarted the prosecutions against
Ershad. He again agreed to bond with the BNP, with the effect

This article consists of the edited text from a series of weekly commentaries,
entitled Humanity or Humour? written for UPI Asia Online under a pen
name. All of the original columns, and others, can be read on the UPI
website: www.upiasiaonline.com/human_rights.
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that the prosecutors handled the cases against him so poorly
that the charges of corruption were dismissed, after which Ershad
changed his mind again.

The upshot of all these machinations was that the government
did not recover its property and money nor did it uphold the law
through consistent due process.  The government-controlled
prosecution and judiciary were used as tools to achieve political
aims instead of protecting the lives and property of the country’s
citizens.

The present military-backed interim government, although
superficially non-political, is gradually producing its own political
offspring by intimidating those who are unwanted politically by
threatening them with corruption cases. Like many other
military governments in the world, the one in Bangladesh took
power with saintly talk about fighting corruption, upholding the
rule of law, ending exploitation, restoring people’s faith in
governmental institutions and reforming various sectors,
including politics. The government has confidently asserted that
it will somehow implement all of these reforms by the end of
2008 with the help of the same persons who have failed to
demonstrate any professional commitment to any of these
principles in the past and have not yet begun to abide by the law.

Abusive past, dramatic present and confusing
future
For the two years prior to the start of 2007 when an interim

government took over Bangladesh under a declared state of
emergency it was political chaos. There were frequent meetings
joined by huge numbers of unemployed people. Processions for
lawful and unlawful demands were part of life. Party leaders used
to shout at the top of their voices, even though they were using
microphones, displaying a range of moods, manners and
movements: confident and arrogant, persuasive and hyperactive,
crazy and clever, hungry and thirsty, alert and calculating, rich
and powerful, energetic and aggressive, tired and motionless,
smiling and inspired or frustrated and confused. They attacked
each other and remained “dedicated” to the people while
multiplying their sufferings.

In those days it was unusual to have a week without a
nationwide strike. On these days, students wondered when they
would next have a chance to go to class, and their parents grew
tired of worrying about the academic progress of their children.
Those living hand-to-mouth would go hungry for hours and try to
borrow money from any available source to feed their families.
The seriously ill would count their breaths, fearing they would
not make it to a hospital. Public servants and private employees
alike struggled to get to their workplaces on foot or by any other
means in order to save their jobs. Everyone longed for life without
politics.

And now all politics is banned. Military-led law enforcement
officers have arrested dozens of former ministers and members
of parliament. The black hand of the Special Powers Act of 1974—
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once beloved by these politicians as a means to suppress their
opponents when in power—and the newly framed Emergency
Ordinance and Rules of 2007, are being used to keep them and
business magnates under lock and key.

The print and electronic media in the past had limited freedom
of expression. Now that freedom has been suspended they are
playing a very interesting role. Every day the media publish
sensational news, quoting undisclosed sources on stories of
corruption and malpractice by politicians, businessmen and
bureaucrats. The government is allowing them to publish these
stories, rather than criticizing it. For example, a former home
minister reportedly confessed that he had taken a huge amount
of money to free the son of a businessman who faced a murder
charge, and get him out of the country. He gave details as to how
and who took a share of the money. Businessmen have reportedly
confessed how they used to “manage” politicians to smooth the
way for their moneymaking. A number described how they formed
a syndicate to keep the price of basic commodities always beyond
the reach of common people in order to make huge profits.

All these dramatic incidents are taking place under the
complete control of the military. Two out of 11 government
advisers are retired major generals of the army, and one is the
former chief of police and the Rapid Action Battalion. The Anti-
Corruption Commission’s new chairperson is a retired lieutenant
general and the former chief of the army. A national coordinating
committee formed to monitor the sensational graft cases against
political and business leaders is headed and controlled by military
officers. And the armed forces have been deployed all around the
country to “assist” the civil administration and law-enforcement
agencies.

Questions are being asked regarding the attitudes of the
current government to democracy and the rule of law: will there
be rule of law or martial law? Is the country moving toward civil
war as the corrupt politicians fight back? Is it moving toward the
style of government in Pakistan? How can its confusing future
be made clearer?

Who will benefit from the National Security
Council of Bangladesh?
The interim government is also eager to establish a new body,

the National Security Council: the brainchild of a part-time
politician-cum-international broker who is detached from the
real life of the Bangladeshi people, staying abroad out of personal
interest as well as that of clients’ businesses. The government
has not been informing the people about the proposed council,
although media reports have suggested that it will be brought
into effect with speed.

The council will consist of the head of the government as its
chief—either the prime minister or chief adviser like nowadays—
the chief of staff of the army as its joint chief, and the principal
staff officer of the armed forces as its member secretary. In
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addition, a top-level committee shall comprise of 10 more people,
including those responsible for the finance, home, foreign affairs
and defence ministries, as well as the leader of the opposition in
parliament, which has been dissolved since October 2006, and
the chiefs of the air force and navy along with the cabinet
secretary, chief secretary and national security adviser. Finally,
the president shall appoint an “impartial person” as national
security adviser, who will have the status of a cabinet minister.

There are a variety of rationales for creating this council,
including the inability of the government to impartially address
national problems regarding wars, earthquakes, bomb blasts,
water sharing of the Ganges and border-related problems with
neighboring countries and international or bilateral relations
regarding trade and mineral resources, like coal, gas and oil.
None have been properly addressed because the country’s
policymakers and their staff have lacked professionalism,
commitment, honesty, patriotism and accountability.

But the council brings with it many unavoidable questions.
What, for example, is the constitutional authority for creating
this council? What work does it have to do that is not already a
part of the official duties of the people who will sit upon it? What
changes will this council introduce and how? Moreover, what
effect, if any, will these changes have at the local level regarding
government administration and the work of the civil service,
policing, the judiciary and political practices? Why is it being
initiated without holding any open discussion at a time when
there is no parliament in the country? Why is secrecy being
maintained about the structure, functions and facilities of the
council?

The nation needs a change of mindset instead of further
militarization of its administration. Efficient and pro-citizen civil
servants, with the assistance of honest and humane police
officers, alongside a reliable judiciary, could bring about all the
necessary changes to make people feel secure. If the basic
existing institutions could be strengthened then this would be
sufficient to ensure progress.

Collapsing buildings and collapsing rule of law
On 11 July 2007 an under-construction medical college

hospital collapsed in Dhaka, taking the lives of three workers
and injuring 12 others. The East-West Medical College Authority
was constructing a part of its hospital building while another
wing was being used to provide medical treatment to patients at
the time of the accident. Thankfully, the roof of the wing housing
the patients did not also fall in.

The police and related authorities told the media that the
ground of the construction site was too soft and could not support
the weight of the temporary bamboo pillars underneath the roof,
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thus causing the accident. A complaint has been registered with
the local police regarding the unnatural deaths of the three
people.

The collapse of buildings is unfortunately not a new
phenomenon in Bangladesh. An old dormitory building at the
University of Dhaka collapsed upon sleeping students in the early
morning of 15 October 1985, killing 39 and injuring about 300
others. Although aware of the structural weaknesses, university
officials did not take any measures to avoid the disaster.

Again on 11 April 2005 a nine-storey factory building in the
industrial town of Savar, near Dhaka, collapsed and killed at least
64 workers and permanently disabled 74, out of approximately
400 in total. Survivors said that they had seen cracks in the
walls of the building and reported them to the management five
days before the accident, but their warnings went unheeded. The
families of the deceased workers and injured victims received
only token monetary relief after a few months, following
tremendous pressure from the media as well as national and
international rights organizations. In addition, hundreds lost their
jobs.

The Rajdhani Unnayan Kartripakkha, the capital city
development authority, and the Dhaka City Corporation are
jointly responsible for monitoring construction in Dhaka. The
Department of Public Housing, Department of Roads and Highways,
and the Local Government Engineering Department do the same
job as municipal corporations in their respective jurisdictions
throughout the country.

These authorities are responsible for ensuring the quality of
construction of buildings, roads, schools, hospitals and public
offices. Each proposal, whether public or private, requires the
official approval of these offices. But for decades they have learned
only how to harass people and extract money to approve proposed
projects, rather than serving the country’s citizens.

The collapse of buildings symbolizes the sorry state of the rule
of law in Bangladesh. The practice of individuals or companies
that are allegedly responsible for the country’s man-made
disasters bribing officials to have their way is stronger than any
law in effect in a country where the leaders both rule and exploit.

The unhealthy state of Bangladesh’s health care
system
Fifty-year-old Rahima Begum went to the National Institute of

Traumatology and Orthopedic Rehabilitation in Dhaka—the
largest public orthopedic hospital of the country—in mid-June
2007 for treatment to her elbow, after falling from the roof of a
one-storey building. The doctors at the hospital ignored her when
she was admitted and the following morning Rahima was
released.

After four days, Rahima went back to the same hospital due to
her unrelenting pain. Staff members discouraged her attendants
from admitting her, frightened them about the public doctors’
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supposed negligence, and instead had brokers encourage her
and her relatives to visit a private clinic nearby, assuring her of
better treatment there at the cost of 10,000 takas (USD140).

At the clinic, Rahima was wheeled into the operating room
where doctors informed her that the procedure to operate on her
elbow would take 30 minutes. However, after three hours, the
doors of the operation theater remained closed, and no one from
the clinic came to meet her relatives. Around midnight relatives
found Rahima’s dead body in an ambulance in a dark lane at the
rear—apparently in a surreptitious attempt to take away the dead
body. A son of the deceased subsequently lodged a murder case
with the local police against the brokers as well as two doctors.

Sadly, this is not an isolated case. Sima, 22, was in May 2007
taken to the Rajshahi Medical College Hospital in critical
condition, suffering from inflammation of the brain caused by a
viral infection and pneumonia, according to the doctors’ diagnosis.
On the afternoon of the following day, her condition deteriorated,
and she started bleeding profusely through her nose.

Sima’s husband, Shahabul Islam, a guard at the
Chapainawabganj district jail, rushed to the on-duty doctor and
asked her to attend to his wife immediately. Because of the
doctor’s sluggish response, Shahabul attempted to drag the doctor
toward his wife’s bed by holding her hand. In the process, the
doctor stumbled and fell. Other doctors, interns, and hospital staff
gathered around the man and beat him. The police had to rescue
Shahabul from their blows. The interns of the hospital
subsequently went on strike, resulting in Sima’s death the next
morning, as she received no emergency medical attention.
Hundreds of other patients left the hospital fearing that they too
would die there. Meanwhile, the director of the hospital, a
brigadier general in the army, allegedly arranged for another
beating of Shahabul in his office. Shahabul was admitted to the
Rajshahi Jail Hospital with fractures and other injuries.

It is well known that medical doctors in Bangladesh’s public
hospitals either own or have contractual relationships with
private clinics. Public service is a false identity. Their true aim
is to make money through private practice. They appoint public
hospital staff members as brokers instead of properly treating
them in public hospitals. Even if people are treated in them, they
are still forced to visit private clinics for diagnoses. For the same
reason, medical equipment in public hospitals is intentionally
kept “out of order”. A patient cannot expect a simple pathological
or radiological examination unless spending money at a clinic.

Those in Bangladesh with serious illnesses or injuries often
pay the price with their lives, like Rahima and Sima. Corrupt
and unethical health care professionals dig their graves.

If the head aches, cut if off!
Mohammad Ashik is an eighth-grade student. His father Abed

Ali lost his job without receiving the wages he was owed by the
People’s Jute Mills in Khulna District. Consequently, the family’s
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only breadwinner cannot buy the essential foodstuffs for his
family, let alone think about the pens and paper necessary for
his son’s education. At the same time, 70-year-old Khadeza
Begum is starving and incapacitated; she has nothing to eat, as
her son has been jobless since the government closed the mills.

These people are among the 6000 workers and their families
at four jute mills that the military-backed interim government
decided to shut forever without paying the wages owed to the
workers, although promising to pay them later. The four mills—
in Khalishpur, Khulna; Rangunai, Chittagong and Sirajganj
District—were closed on 31 July 2007. Eighteen others are facing
imminent closure, with 14,000 workers expecting to be laid off.

Apart from the immediate consequences on the workers,
thousands of jute cultivators are on the verge of extinction. Many
of them have not received payment for their raw materials and
will lose the opportunity to cultivate and sell jute for the
foreseeable future. Thousands of traders also have nothing to
do, as they have lost both their businesses and the money owed
them, and cannot launch any alternative businesses as they
lack the capital and experience.

People frequently ask, why these closures? The answer from
the authorities is quite simple: the mills have incurred a huge
loss. The government has reportedly calculated a net figure of
75.8 billion takas (USD1.1 million) of which 33.7 billion takas
(more than USD490,000) are owed as wages. The World Bank,
which pretends to be a friend and development partner of the
government, recommended the closure of the mills, and they
were shut less than two weeks later.

In the past few decades the authorities had not assessed
whether the machinery of the mills required replacement,
whether the workers needed further training to increase
production, or whether the management was skilled enough. In
short, they did nothing until it was too late. This also meant that
politically influential trade union leaders could continue to
manipulate the system, and that officials and management
wasted public money.

In Bangladesh, the Ministry for Jute, along with the Jute
Research Institute, is responsible for overseeing this industry.
If the laid-off workers are to be held liable for the large amount of
public money that has been lost, then what responsibility does
the ministry owe? How should it be penalised? Why not first close
it before denying the workers their wages? After all, what did the
ministers and high-ranking bureaucrats do for decades while
these factories were sinking? Why should they not be sacked
and held accountable for the utter failure of what was once the
most lucrative industrial sector of the country?

If the problem persists in the head, which aches after producing
nothing but suffering, then cut it off! Lay off the Ministry of Jute!
Without the factories and workers to fill them, Bangladesh does
not need it any longer.
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India’s false pride over
human rights

Bijo Francis, Programme Officer,
Asian Legal Resource Centre, Hong Kong

Indians take pride in their country for many reasons, ranging
from democracy to unity in diversity. This “pride speech” is
often heard from the middle class and neo-rich; people who

are sometimes completely disconnected from reality.

The government of India too misses no opportunity to boast
about itself. This was seen in the interventions and
representations made by the Indian government delegation
during the fifth session of the United Nations Human Rights
Council in Geneva during June 2007.

Interestingly, the interventions made by the representative
of the National Human Rights Commission (NHRC) in the same
session were of the same tone as those of the government
delegates. The NHRC praised itself and claimed success in
promoting, protecting and fulfilling human rights and human
values. It was evident that the NHRC was playing the role of a
backbench supporter of the government rather than that of an
independent agency monitoring human rights.

The NHRC was thus the victim of its own false pride. By
depicting itself as an effective, authoritative and independent
agency committed to rooting out human rights violations in India
it hit upon precisely those qualities that it lacks: independence
and authority.

Appointments to the NHRC and state human rights
commissions are done at the pleasure of the government. In
most such commissions, the appointment of the chairperson is
at the whim and fancy of the particular state government. For
example, the appointment of the chairperson of the Kerala State
Human Rights Commission was successfully challenged in court

This article consists of the edited text from a series of weekly commentaries,
entitled Incredible India, written for UPI Asia Online. All of the original
columns, and others, can be read on the UPI website:
www.upiasiaonline.com/human_rights.
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on grounds of nepotism and corruption. However, the person
whose appointment was challenged continues as a member of
the commission.

The role of the human rights commissions at both the national
and state levels is to recommend to the government what action
it should take in cases of human rights violations. Whether or
not the government heeds these recommendations is another
thing. At the Human Rights Council the NHRC implied that its
recommendations are followed and that the commission does
have some influence upon the government and its actions and
polices pertaining to human rights. This is to exaggerate the
NHRC’s role.

The state human rights commissions, as well as the NHRC,
do not have enough resources to effectively investigate cases
brought to their notice. The commissions usually refer cases to
the respective state police. When the complaint against the police
is thus referred for investigation to the same police department
the commission is playing at make-believe.

If the commission enjoys a privileged position with the
government of India, as claimed at the Human Rights Council,
why has the government not fulfilled the commission’s request
for more resources to investigate cases? If the government had
provided the commission with the necessary physical and human
resources to function effectively, the victims would have had a
better chance for redress from the commission.

The NHRC also made a false claim to the council by saying
that 100 million Indian rupees (USD2.47 million) had been
distributed to the victims of human rights abuses, or their next
of kin. One may wonder where did all this money go? It is true
that recommendations for payments were made, but in how many
cases have these been complied with? Hundreds of victims have
not received compensation as awarded by the commission.

So what if the government fails to comply with NHRC
recommendations? Any aggrieved party, including the
commission, can approach a court. And what happens when a
litigant approaches a court in India? It often takes decades for a
case to be closed. And if a case is to end up in court anyway, why
shouldn’t the victim of abuse simply go straight there instead of
approaching the commission to begin with?

Despite its claims at the UN Human Rights Council,
no one believes that the government of India respects the
NHRC or lends it its full support. The council and similar
forums present limited opportunities for human rights
agencies like the NHRC to present facts, not fiction. When
they instead turn themselves into meek supporters of the
government due to false pride and self-deceit, the victims
of human rights abuse are the losers.
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What is wrong with India’s public prosecutors?
In mid-2006, an appointment was made to the office of the

district government pleader and public prosecutor in a district of
Kerala, southern India. It had taken around a year for the
government to decide on who would be appointed to the post. This
was because there were several lawyers competing for the post,
all of who were willing to pay huge sums of money as bribes in
order to be appointed.

Why is the post of public prosecutor so coveted? The reasons
are simple, but alarming. The prosecutor works very closely with
the police. The prosecutor’s badge gives free access to police
stations. A close nexus with the police helps prosecutors to
literally “chase” the victims of motor vehicle accidents and
represent them in court. In these cases the amount charged in
fees can be as high as 50 per cent of the compensation awarded.

Accident claims are not the only source of “additional” income
for prosecutors. They collect even more bribes for favorable
treatment while bail applications are being considered in
criminal cases. The rates vary according to the seriousness of
the alleged crime and the importance of the accused. Similar
possibilities exist during trials. In a recent case involving a former
chief minister in the state of Tamilnadu, it is alleged that the
prosecutor collected at least one million rupees (over USD24,000)
in bribes to ensure the favorable treatment of the accused during
the trial.

And the possibilities for demanding bribes don’t end there.
Prosecutors can sell the details of prosecution witnesses to the
accused. They may also be paid to force witnesses to make
contradictory statements in court to the benefit of the other party.
And services rendered as a result of bribery can include framing
a person with false charges: in India, anyone can easily be charged
with a false case and punished for a crime they have not
committed.

The work of the lawyer who was successful in “bidding” for the
post of district government pleader and public prosecutor in
Kerala is illustrative. He charges a minimum of 2000 rupees
(USD50) as a bribe for every bail application. In June 2007 an
accused man charged into his room after being released on bail
and assaulted him for delaying his release in spite of his having
been paid. The prosecutor did not complain, even though he was
assaulted in his room in front of his subordinates. However, he
has threatened to increase his “rates” since the job involves
more risks these days.

The government for its part has shown little interest in any
aspect of work by the public prosecutor. The condition of the
prosecutor’s offices in any local court throughout the country
speak volumes about how little regard is had to their role. Most
prosecutors do not even have a telephone line in their offices,
let alone fax machines and the Internet, even though the office
depends on communication with various police stations in order
to effectively perform its work.
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The prosecutor’s office in India has been reduced to that of a
brokering house, where deals between criminals and the police
are struck. It is in some parts a dreaded place for the ordinary
person, much the same as the average police station. Attempts
to reform the criminal justice system in India must start by
addressing these basic issues.

Low-caste children still starving in Uttar Pradesh
Mulayam and Maya, both five-years-old, and Rema, two, live

in the Raitara Musahar ghetto in the village of Pindra in
Varanasi District, Uttar Pradesh. Mulayam suffers from Grade
III malnutrition and has already lost vision in his left eye. Maya
and Rema suffer from Grade IV malnutrition, which is life-
threatening. They may be dead already.

The three children are not fortunate enough to receive any
medical care or, needless to say, enough food. All three are from
the Musahar (literally translated as “rat-eating”) community. The
Musahars are considered to be “untouchables” in the Hindu caste
system. They live in appalling conditions and are forced into
bonded labour and other forms of exploitation by the upper castes.
This occurs mostly at the hands of the neo-feudalists of the state—
the Patels and Yadavs—otherwise known in the rest of India as
members of the Other Backward Community, or OBC.

After the implementation of welfare policies for the backward
communities in India, the Patels and Yadavs have taken over
the position once occupied by Brahmins. They have quickly
discovered the benefits of an economy rooted in caste-based
discrimination. The reign of former state chief minister Mulayam
Singh, a Yadav, helped this system along through the most
corrupt means.

The land that the Patels and Yadavs have acquired by various
means, often illegal, requires a large amount of labour. The easy
option has been to make use of members of the scheduled castes
and tribes, including Musahars, who even today are deprived of
any form of education or employment other than forced labour
on farms. Though they live amid lush and fertile fields, they are
not allowed to take a single grain to their houses from these. A
family may get less than the equivalent of a single US dollar for
a week’s work, and be forced to depend on discarded food to survive.

The Patels and Yadavs, who have now become village heads
and landlords, prevent the Musahars from getting medical care
and access to welfare schemes from which the Patels and Yadavs
themselves benefit. Moreover, while the public food distribution
shops, now also under the control of the Patels and Yadavs, receive
food grains in the name of the Musahars and other backward
castes, the grains are fed to the cattle, not to the people. In fact,
the bulls, cows and buffalos of the Patels and Yadavs are better
fed than members of the untouchable communities who work
for them.
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Mayawathi, the new chief minister of Uttar Pradesh, though
herself belonging to the outcaste Chamar community has done
little to resolve the exploitation and destitution of the Musahars.
She has declared at least a few dozen times that the eradication
of caste-based discrimination is her government’s priority, but
practically nothing has been done toward achieving this policy
objective.

One problem is that any policies and programs that the state
administration initiates to address caste-based discrimination
must be locally implemented. This requires the cooperation of
the Patels and Yadavs who literally rule the localities. The public
service is so corrupt that even the most willing head of state
cannot correct it without implementing strong measures. The
police and judiciary have withered to such an extent that to
reinforce these public institutions would require a substantial
amount of effort for a considerable period of time.

Thus although the chief minister has spared no public space
to claim that caste-based discrimination will not be tolerated by
her government, translating this speech into action will take
much more effort. So far there has been nothing to show for it. If
this lack of action continues, Mayawathi will start to look no
different from her predecessor. Yet while her predecessor helped
members of his community and the Patels, whatever Mayawathi
does, she will never be accepted as either a Patel or a Yadav.

Varanasi’s wholesale market for women
Varanasi, or Banaras, is described on the world map as a holy

city for both Hindus and Buddhists. What is less known about
Varanasi is that the city is also a wholesale market for women.
Shivdaspur, within the jurisdiction of the Maduadih police station,
is known for its red light district. Here women and children are
brought from various parts of India and neighboring countries
for sale into the sex trade.

The women and children who arrive here are first “seasoned”:
they are raped several times by “trainers” before being made
available to customers. The trainers include local politicians and
policemen. After the “training”, they are expected to entertain
local customers for a while before being sold to other brothels
across the country and abroad.

The involvement of police and politicians ensures that there
is little interference with the business. Anyone who tries to
interfere finds the wall of protection so strong that it is practically
impenetrable.

In the past few years Guria, a local human rights group, has
tried to rescue dozens of women and children who have been
brought to Shivdaspur. The group gets inside information about
the trade. Thus after being informed that on 25 October 2005 a
batch of women would be sold, Guria decided to launch a rescue
operation. Beforehand it informed the Maduadih police station,
even down to the time when the women would change hands.
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However the police, in spite of repeated calls, failed to show up.
Finally, with no other means, Guria went ahead by itself.
Thereafter, the police did appear, and promptly chased away the
group’s volunteers. They later charged Guria’s activists with
allegedly breaking into houses and destroying property.

In response, there was an immediate public outcry against
the police and the flesh trade flourishing under their protection.
Finding their involvement in illegal activities exposed, the police
registered cases against several pimps and a few other people
connected with the sex industry.

However, their investigations overlooked the kingpin of the
sex trade in Shivdaspur, Rahmat Khan, who continued to collect
money from brothels and walk openly on the streets, even though
an arrest warrant had been issued for him. The local police,
including high officers, feared that if Khan were arrested he might
reveal sensitive information, exposing some of the police officers
and the flourishing trade under their watch. Consequently, Khan
was shot dead in November 2005, and his body was found in a
remote village away from the city. The police version was that
he was shot while resisting arrest. With Khan now dead, the
police believed they had saved themselves from prosecution and
further embarrassment.

The case against the pimps and the countercase against Guria
are both now being fought in the courts. Each time the case
against the rest of the pimps is taken up by the trial court, Khan’s
wife, one of the accused along with several other criminals,
obtains a stay order from the Allahabad High Court. In response
to these stay orders, Guria files an objection with the court and
has the stay order vacated. Although opposing a stay order is the
duty of the state prosecutor, the prosecutor in the high court
allows the application to be heard unopposed. The court, which
is supposed to consider each application on its merits irrespective
of whether it is opposed by the state or not, allows the application
without the least hesitation. Guria is now caught in a battle in
which it is playing the part not only of human rights group, but
also those of state prosecutor and the police.

To flourish, crime depends upon the help of corrupt law
enforcement officers. The trafficking of women and children is
no exception. For as long as the police keep benefiting from the
sex trade in Varanasi, the city will continue to remain a city of
widows and prostitutes, as well as holy cows.

Chhattisgarh for sale!
Want to buy a river? Welcome to Chhattisgarh! If you are not

interested in a river, it can offer you a forest or a hill. You can do
anything you wish with these natural resources. Once bought,
you can drain the river dry, bulldoze a hill or clear a forest. It is
all yours! If you have any problem with the local people, the state
government will take care of them. Those who protest will be
charged with fabricated crimes and thrown into prison
indefinitely.

“   To flourish, crime
depends upon the
help of corrupt law
enforcement officers;
trafficking of women
and children is no
exception”



article 2    August 2007 Vol. 6, No. 450

Chhattisgarh has one of the worst records in India in terms of
meeting basic human needs, including food. The state also has
the largest tribal concentration in India as a percentage of the
population. Starvation deaths are especially common among the
tribal communities. Health and sanitation conditions among
them are the worst in the state, and state officials routinely
abuse their authority.

Meanwhile, day after day the local population discovers that
natural resources are being sold from underneath them. The
rivers, for example, are being sold to “water corporations”, which
then prohibit villagers from access. Leaseholds over mineral-
rich lands result in forced evictions almost daily. Evictees are
quarantined in camps throughout the state. Those who fight back
are charged with fabricated crimes and imprisoned.

So it is not surprising that Chhattisgarh, which was only
formed in 2000, has not witnessed a single violence-free day in
its seven-year history. As its administration has a zeal for selling
the state’s natural resources to the highest bidder, it has
increased the affinity of ordinary people with the armed
resistance promoted by Naxalite forces there. The state
administration, in a failed attempt to curb the Naxalites, a left-
wing revolutionary group, has armed local populations that it
deems to be sympathetic. This state-sponsored private armed
militia is ironically called Salwa Judum, meaning Peace Mission.

The Salwa Judum has been formed under the leadership of a
local politician, Mahendra Karma. Even minors are armed with
weapons and trained to kill. The Salwa Judum personnel are
given a piece of cloth printed with the words “Special Police
Officer”, which is pinned to their shirt. This cloth badge
guarantees impunity. Any crime committed by a “special police
officer” is left unchallenged by the state’s law enforcement
officers.

To keep opposition at bay, the state administration has also
passed the Chhattisgarh Special Security Act, 2006. Even though
this law violates several constitutional guarantees, the Supreme
Court of India has repeatedly adjourned hearings into its legality.

In the past, the court resorted to similar tactics when the
validity of the Armed Forces Special Powers Act, 1958 was being
challenged. After several attempts to challenge this law, the
court in the mid-1990s finally declared that it could not be
quashed, but passed directions on how it should be used. The
law remains in force to date and is misused across India’s
northeastern states. It has resulted in a large number of gross
violations of human rights, including rape, torture, forced
disappearances and extrajudicial killings, all of which are carried
out with impunity.

Under cover of such draconian laws, state governments are
able to silence any opposition from within. It goes without saying
that a law that bestows unbridled powers on any agency has been
written in order that it serve as an instrument of abuse. It is
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legally correct to say that legislation cannot be struck down on
the basis of mere apprehensions of misuse. However, if a law is
designed in such a way that its very existence will inexorably
lead to human rights violations, the Supreme Court should
exhibit the common sense and discretion to strike it down.

In Chhattisgarh anyone who speaks up in favour of ordinary
people is branded as anti-state. In May human rights activist
Binyak Sen was arrested and detained for alleged association
with Naxalites. Then in August, the government ordered the
closure of offices and a halt to all activities of the international
medical aid group Médecins Sans Frontières (MSF), alleging that
it was providing medical help to Naxalite cadres in several
villages. Investigators have failed to produce any evidence to link
either MSF or Sen with the rebels. But anyhow their shared crime
was to care about the rural people there.

 The international community and national government can
no longer be silent over what is happening in Chhattisgarh. Such
lack of action has led to the “disturbed zones” of the northeast;
similar inaction will soon turn Chhattisgarh into another
casualty of India’s chaotic modernization.

Dynamics of the Rajasthan drug trade
Reshma never knew what she was carrying. She was asked

by a “friend” to go to Ajmer in Rajasthan and hand over a small
parcel, which was supposed to contain letters to the person
waiting for her at the railway station. Instead railway police met
her there; her parcel was found to contain drugs, not letters.
Now Reshma is in prison awaiting trial. She was told by her lawyer
that if found guilty she will be sentenced to seven years.

Conditions in prison are uncomfortable, of course, but worse
awaits a female detainee. Prison officers may use her to satisfy
their sexual urges; she may even be taken out of the prison for
“external services”, mostly in the sex trade. This violence against
women occurs with the connivance of various government
officers, including those in the judiciary.

Every person detained awaiting trial, perhaps for years, must
have their remand extended by a judge every 14th day, at which
time the detainee must be produced on the court premises.
However, detainees, women in particular, are not brought into
the building. Instead they may be transported elsewhere. The
presiding officer extends the remand without ever seeing the
person. Meanwhile, with the connivance of the prosecutor, court
staff and judge, the women are elsewhere being forced to meet
“clients” who book them through the prison officers. Thus by the
time that a female detainee has her case finally tried—perhaps
after five to 10 years—she is likely to be emotionally broken and
physically unfit for anything other than to wait for the imminent
death that looms, having contracted HIV/AIDS or other serious
sexually transmitted diseases.
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Meanwhile, in and around Manur, the poppy keeps growing.
Though the license for most farmers is for a small patch of land,
the actual area of cultivation is usually much larger. The excess
is brought to market through routes watched over by law
enforcement officers. However, now and then they make a few
arrests and recover some drugs for the sake of the record. Reshma
is a victim of one of these operations.

The trade also depends upon the support of local politicians
and state-level party leaders. Political parties support the drug
trade irrespective of ideologies and affinities, as the huge amount
of money involved also funds their activities. In the recent past,
the ruling party and its factions distributed weapons to followers
in the name of religion. Naturally, a large amount of money was
required to procure these arms. The party leadership ordered
cadres to raise money locally. Enter the drug mafia.

Yet another group within the state structure supports the trade:
the judiciary. An alarming number of court staff as well as
presiding officers in the state judiciary are corrupt. The state
government has spared no effort to induct officers favourable to
its interests into the system. The policy is meticulously followed
in appointments ranging from court clerks to high court judges.
In such a corrupt system, it is difficult for officers with integrity
to survive.

While the state of Rajasthan boasts about its culture and
tradition, much less is known about its role in promoting and
supporting the international drug trade. Needless to say, the role
of a fallen justice system is never debated while human rights
groups inside and outside of Rajasthan lament the deteriorating
condition of the rule of law there.

Kerala needs more than a police complaints
authority
The political parties that form government in Kerala have a

special technique to dispel public opinion. Whenever pressure
builds over a particular issue, they constitute a commission of
inquiry.

Recently, one was constituted under a retired high court judge
to inquire into alleged custodial deaths. Its appointment was
widely advertised. However, the public was not adequately
informed on ways to contact it. After wasting some public money,
it predictably exonerated the government and state police. Public
figures in Kerala, who used to take to the street and block traffic
to protest about issues like droughts in other countries, had
nothing to say about the whole thing.

Unfortunately, police violence is not news in India, and Kerala
is no exception. Various governments have used the police to
kill, torture and terrorize ordinary people. The police are in
exchange permitted to continue with all sorts of unethical and
illegal practices.
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In Kerala, “policeman” has become a euphemism for
ineptitude. What can one expect, when recruitment, transfer
and promotion are all determined by political allegiances and
bribes? However, the state government is now facing new
pressure to reform the service. This time though it is not from
within the state, but from the Supreme Court of India.

The trouble for the government began when Prakash Singh
filed a case in the Supreme Court requesting its intervention to
remove the unwarranted control that state governments have
over policing across India. Ironically, Singh was also a police
officer. The Supreme Court finally decided the case, ordering
state and central governments to de-link the police from
politicians. But the court, based on its experience, knew that
the state governments would never implement its directives
without pushing. Thus, it set deadlines to implement its orders.

The government of Kerala tried to rally a few other state
governments to file a revision against the order on grounds that
it infringed its authority. However, the court refused to budge,
leaving no other option than for its directives to be implemented.

It is at this point that the government of Kerala decided to
constitute a new policing institution. On February 12, it set up
the Police Complaints Authority, established in accordance with
the Kerala Police Act (Amendment) Ordinance of 2007.

While a welcome development, this decision is not in complete
compliance with the court’s directive. The ordinance, issued to
meet the deadlines set by the Supreme Court, has in fact diluted
its orders. For example, the direction of the Supreme Court is
that the “recommendations of the Complaints Authority, both at
the district and state levels, for any action, departmental or
criminal, against a delinquent police officer shall be binding on
the concerned authority”. However, the ordinance has reduced
this to:

Recommendations of the Authority . . . against a delinquent police officer
shall be binding in so far as initiation of departmental proceedings or
registration of a criminal case is concerned. Such recommendation shall,
however, not prejudice the application of mind by the inquiry officer or
the investigating officer when he is conducting the departmental inquiry
or criminal investigation, as the case may be.

Similarly, the ordinance has reduced the power of the state
and district level complaints authorities to that of civil courts.
The Supreme Court’s direction is to provide the complaints
authorities’ independent investigative facilities to investigate a
complaint as in a scientific criminal investigation. Under the
current ordinance, no such provision exists.

Anyhow, now that the state government of Kerala has begun
setting up the Police Complaints Authority, the government must
immediately ensure that the authority will have the resources
it needs to serve its mandate. The problem the government might
face, if it fails to do so is that, is that it will again have to convince
the highest court of India that it has done what it is legally bound
to do.
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Nandigram shows collapse of rule of law in India
India claims to have a legal system based on its constitution,

with respect for human rights and the rule of law. But often
individuals and interests overpower the constitution; human
rights are usually the first casualty of executive and bureaucratic
fiat and the rule of law collapses at the whim of people in power.

A recent example was the killings in Nandigram, in West
Bengal: the outcome of a brewing discord between local farmers,
the state government, and the henchmen of a political party that
have ruled the state unchallenged for the past three decades.

On 14 March 2007 at Nandigram, an agrarian hamlet in East
Midnapur District, 14 people, including children, lost their lives.
In addition, several people were injured, houses were vandalized
and burned, and women were raped. Why did it happen?

In Nandigram, the government wanted land to establish a
special economic zone for a private business group. The news
disquieted the villagers, whose mainstay is agriculture on small
patches of land. They knew that the compensation usually offered
by the government would never be enough for their survival in
the future. Desperate, they began to organize and resist the
government’s decision with the support of some political parties
and opportunistic interest groups. On the fateful day, the police
and other government security forces forced their way into the
village, trying to break this resistance, with fatal consequences.

The rule of law places everyone on an equal footing, but where
was this egalitarianism when the attempt was on to force
thousands from their holdings without proper compensation for
the economic benefit of a few? The logic of development requires
that those who make sacrifices should partake in its benefits.
In Nandigram, this tenet was missing. Consequently, the local
people had every right to be wary of the outcome.

Another foundation of the rule of law is that the will of the
people should prevail over that of despots. But where was the
government reflecting the people’s will in Nandigram? In
Nandigram, it instead brutally unleashed police and henchmen
on the people. It now says that the incident was unfortunate and
avoidable, but it is too late. People are dead and injured, and
their property has been destroyed.

Sadly, police shootings and killings are not isolated incidents
in India. The experiences of people from Kalinga in the state of
Orissa, in the northwest region of the state of Rajasthan, and
Mutanga in the state of Kerala mirror those of the villagers in
Nandigram. Media coverage generates debate, but it quickly
evaporates as the news passes from the public’s consciousness.
Some inquiries and commissions follow, but the illegitimate use
of force is never seriously questioned or punished.

What will be the destiny of the villagers in West Bengal? If
there too the culprits are never brought to court, India may
perhaps lose one of its last chances to hold itself up to claims
that it is a democracy based on the rule of law.
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The ABCs of torture
in Indonesia

Dr Philip Setunga, Programme Coordinator,
Asian Human Rights Commission, Hong Kong

Being a policeman is not so much a profession in Indonesia
as it is a matter of social status. It does not matter
whether you are on duty or not, whether you wear a

uniform or not and what people expect from you. It is your persona
that has to be respected.

Dressed as a civilian, Maryono, a Jakarta policeman formally
associated with the Intelligence and Protection Unit of the Metro
Jaya police station in Tangerang in West Java, on 4 July 2007
met Sumandi, an acquaintance. Maryono accused Sumandi of
trying to kill him in the past. Such an accusation without
evidence would be illegal in many countries, but an Indonesian
policeman does not need to worry about making allegations
outside the boundaries of the criminal justice system. It is his
persona that gives him a license to do so, not his profession.

A bit of slapping by Maryono ensured that Sumandi would start
to defend himself. Defense can then be used as a rationale for
further aggression, for no one can attack a police officer. This is
the moment to get some others to join in. After two of Maryono’s
subordinates arrived, the beating went on until Sumandi was
brought to the police station.

Once at the station, it was easy to involve other
policemen in the physical and verbal assault. Sumandi
was not able to resist. He was attacked until his body was
swollen, bleeding open wounds covered his face, and
concussion ensured that not enough memory would be
left to identify all of the perpetrators later.

Finally, Sumandi was brought to a doctor who was able
to apply first aid. Depending on the hospital and the doctors,
such a visit can result in a medical record that can be
used in court to prove torture. Conversely, the medical

This article consists of the edited text from a series of weekly commentaries,
entitled Indonesian Justice, written for UPI Asia Online. All of the original
columns, and others, can be read on the UPI website:
www.upiasiaonline.com/human_rights.



article 2    August 2007 Vol. 6, No. 456

record may not indicate a violent assault by law enforcement
officers at all, and thus, no evidence of torture is produced: that
is the duty of the doctor as understood by the police.

After two days, when the worst injuries no longer appeared so
shocking, Sumandi’s family was at last allowed to visit him. It
also took days until he was actually charged with the attempted
murder of the policeman. Sumandi’s family members had to go
to the Metro Jaya police station in Jakarta to file a case against
Maryono. However, as Indonesia is not known for compensating
victims or enforcing its laws against the police and military,
Sumandi and his family do not have high expectations that
justice will be done.

Why are such events repeated continuously in Indonesia? Is
torture just a part of the culture? If culture is seen as an
unchangeable aspect of society, then torture surely is not culture.
Many societies have overcome violence by the police and armed
forces, but whether Indonesia will also reach that stage is not
an issue of culture but an issue of establishing and properly using
a justice system that will not let police or soldiers rest with the
belief that they are above the law, or that they are the law.

Indonesian democracy under threat
On 13 May 2007, members of the Indonesian military allegedly

attacked the regional office of the National Liberation Party of
Unity, or Papernas, in the Central Sulawesi provincial capital of
Palu. Three party officials were severely beaten and suffered
serious injuries. Most worrisome though is that it appears that
this attack had the tacit approval of the state.

One of the perpetrators, Pfc. Makmur, was arrested and
transferred to the Palu military police headquarters. Col. Husein
Malik, commander of the Palu 132/Tadulako Subdistrict Military
Command, or Korem, admitted that Makmur, one of his
subordinates, was involved. But he denied that the attack was
premeditated or motivated by the political interests of the army,
despite the attackers being described as being heavily built, with
short-cropped hair and military boots.

This was not the first incident of its kind. On April 29, for
instance, a meeting to establish a branch management board of
Papernas in Central Java in Tanjung Anom, Grogol, Sukoharjo,
was forcibly dispersed. Similarly, when Papernas held a meeting
at the Gajah Building in Tanjung Anom not long ago, members
of the Islamic Defenders Front came and asked that the event
be canceled because they claimed that Papernas represented
the defunct Communist Party of Indonesia. On March 4 the front
had already attacked a conference organized by Papernas in East
Java. A March 28 demonstration was also attacked: 15 buses
were destroyed and five people injured.

All of the attacks occurred despite Papernas having obtained
approval from the local authorities for their meetings or other
activities. Furthermore, despite Papernas informing the
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authorities of the possibility of attacks, these warnings produced
no tangible results, other than seeing that police were present
to observe the violence and coercion.

What is particularly disturbing is the apparently deliberate
and systematic attempts by members of the police and army to
cover up these events, refrain from conducting the necessary
investigations and even allow some of their members to be
involved. If the violence had only occurred once, it could be
dismissed as incidental; but when a pattern of inaction emerges,
law enforcement authorities are either openly supporting the
attacks or deliberately declining to prosecute those responsible.

Democracy in Indonesia cannot grow until, and unless, the
institutions that guarantee freedom of speech, opinion and
association are allowed to operate independently. Moreover, a
healthy democracy requires that when such freedoms are
violated legal mechanisms exist to provide remedies.
Unfortunately, the mechanisms for remedies in Indonesia
apparently are hindered from fulfilling their responsibilities due
to a host of factors: for example, the prevailing culture of impunity,
a police force that lacks independence, absence of a tradition
and ethos of impartial and effective investigations, and
inadequate supervision by the attorney general’s office.

Despite the frustrations of ordinary people, these organized
attacks have not been discussed and debated in parliament. It
appears that the legacy of the New Order regime continues to
stifle the work of national institutions and inhibit the transfer
of power to ordinary Indonesians.

A prosecution system on trial
There is a sense of relief in Indonesia that some progress is

being made into the murder of human rights activist Munir Said
Thalib. Two former officials of Garuda Airlines have been arrested
on charges of falsifying documents that apparently enabled his
murder by poisoning aboard a Garuda flight in 2004.

However, given the past reluctance of the police and attorney
general’s office to conduct efficient, impartial and effective
investigations into past crimes and human rights violations, it
is hardly surprising that people have low expectations. Will
investigations focus primarily on the falsification of documents
that enabled accused killer Pollycarpus Budihari Priyanto, an
off-duty Garuda pilot, to be on the flight, or will they seek out
important clues to solving Munir’s murder?

The prosecution in Indonesia has thus far conveniently taken
cover behind technicalities in domestic legislation and/or in its
application and has dodged all serious attempts at conducting
investigations into any of the major human rights violations
committed by the government there, despite protests from both
the local and international community. Numerous attempts to
appeal to the attorney general have been futile. The impression
given is that critics are expecting the impossible.
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Under Suharto, there was neither the need nor the possibility
for a proper system of criminal investigation to emerge. The
national administration neither required nor wanted it. The
executive’s grip on the judiciary was so tight that the notion of
impartiality itself was lost. The police were subservient to the
military. Until recently, the police had no autonomy, and their
role in criminal investigations was often subordinate. Advanced
investigation techniques were not encouraged.

In this context, the use of torture as a method of investigation
became commonplace. This fact of life is confirmed by the half-
hearted approach of the government toward ratifying the UN
Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment. Though the convention
was eventually ratified in 1998, no proper corresponding domestic
legislation has been passed to criminalize the act, thereby
denying the use of the law to prevent torture or to offer redress to
victims.

The departure of Suharto in 1998 cannot by itself ensure the
emergence of a proper criminal investigation system. The sense
of futility; continuation of the same people in various positions;
prevailing corruption, including in the judiciary; demand for the
police to play military roles; and the simple absence of the habit
of conducting impartial and effective investigations have barred
the emergence of an effective criminal investigation system.

People in Indonesia have clung to the hope that the
investigation of Munir’s murder would trigger the gradual
emergence of just such a system. Whether or not the present
political leadership is willing and able to provide the democratic
space required remains to be seen. If not, there is little hope
that the human rights of Indonesia’s people can be promoted
and protected.

Rights pledge should be followed by action
Given the aversion of Indonesia’s government to ending the

culture of impunity which has provided legal cover to the
perpetrators of gross human rights violations there, one can only
wonder about the declaration of the minister of law and human
rights, Hamid Awaluddin, on 12 March 2007, at the fourth session
of the UN Human Rights Council in Geneva. In it, he stated that
Indonesia is ready to sign the International Convention for the
Protection of All Persons from Enforced Disappearance.

In fact, it is the people of Indonesia who have continued their
struggle to find justice for the huge numbers of victims of
abduction, torture and murder across the archipelago. It is this
lifelong struggle of the victims, their families and concerned
individuals and organisations that has apparently compelled the
state to make this decision.

However, the decision, when seen against the backdrop of the
series of massacres beginning in 1965, will no doubt be a major
challenge to the Indonesian government. The victims of the
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massacres of 1965, Semanggi I and II, Trisakti, Tanjung Priok,
Talangsari, the democracy activists in 1998 and 1999, the May
1998 riots, East Timor, Papua and Aceh have not given up their
hopes for justice. The question is whether the Indonesian
government will live up to its obligations without failing the
Indonesian people and the international community. The
Indonesian government will be judged not on its promises but on
its actions.

Judging from its past performance, however, there is little
cause for optimism. The government has failed miserably to
promote and protect human rights for many decades. The
creation of the Ad Hoc Human Rights Tribunal, for example, was
designed to hear all cases deemed “gross violations of human
rights” committed in both East Timor and Indonesia, but it failed
to prosecute any of the people responsible for widespread abuses.
Similarly, the domestic law against torture passed on the occasion
of the ratification of the UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment has
been so woefully inadequate that within the past 13 years not a
single prosecution has been made, nor have the endless victims
of human rights violations been awarded compensation or
restitution.

Any government that is party to a UN human rights convention
is obliged to enact corresponding domestic legislation that
guarantees the rights incorporated in the convention by bringing
them in to law. The long-suffering people of Indonesia, who are
far too familiar with military abductions, enforced
disappearances, torture and extrajudicial killings, deserve not
only the promise of prosecution for cases of enforced
disappearances in the future, but also an effective, transparent,
accountable and easily accessible mechanism for redress in order
to attain compensation, restitution, rehabilitation and
punishment.

Seeking justice for the dead and disappeared
It is impossible to comprehend from the outside what it means

for a family to live through the loss of one of its members—be it
a father, son, mother or daughter—as the result of
incomprehensible, brutal actions by the state. When a family
member is killed for some unknown reason, or simply on
suspicion of having committed a crime or being a member of a
movement that has suddenly been declared illegal, what are
people to do? When a family member fails to come home and no
body is ever found, and the state does nothing and is thought to
be responsible, what can people do?

In Indonesia, millions of families have been affected by such
tragedies. In the developed world, in countries that for the most
part respect human rights, there would be options. In Indonesia
there are none at present. Such crimes, perpetrated on a massive
scale in recent decades, have not been investigated and remain
unsolved and unpunished, while those responsible enjoy a life of
impunity.
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How can a nation continue not only to ignore this reality, but
persist in committing the same crimes over and over again?
What efforts have to be made by the state to legitimize such
cruelty and at what cost? Could such efforts not be put into
creating state mechanisms to prevent such atrocities?

Indonesia is a member of the UN Human Rights Council and
has pledged to protect and promote human rights to the highest
possible standards. Are we to believe that mass killings and
disappearances going unresolved represent such standards?

These are the questions that the Indonesian state and its
people have been grappling with for years. The failure to publicly
recognize the gravity of the situation in good faith and to take
action to ensure the prevention of such abuses in future has
contributed to the perpetuation of a culture of violence that is
hard to overcome.

This culture has prevailed since 1965—a time of unparalleled
violence in the country, in which it is conservatively estimated
that over 1.5 million persons were killed or disappeared. It is
customary for older generations to provide the younger generation
a living memory of what a nation has been, which perpetuates a
nation’s culture and identity. When all voices of opposition are
silenced and when the memories of times past are tainted with
blood, the nation’s cultural legacy and identity suffer greatly, as
does the respect for life, the hallmark of any civilization.

By tradition, Indonesians exhibit great respect for life. This is
manifest in the manner in which the dead are revered, the
rituals surrounding funerals, the manner that dead bodies are
respected and adorned, the place of burials, and customs following
burials. It is seen as an obligation and a right for family members
to recover the body of a deceased person in order to pay their last
respects. A denial of this right profoundly offends the aggrieved
party. In the many cases of disappearance that have occurred in
and since 1965, the victims’ families suffer from this continuous
pain.

Indonesia is failing to accept and deal with its terrible past,
from the massacres under the Suharto regime in 1965, through
the following decades in which further mass killings and
disappearances occurred. Successive governments have either
denied or legitimized these atrocities.

August 30 is the International Day of the Disappeared. It is an
occasion for Indonesia to assert its commitment to its people
and to move forward in nation building. Indonesia should commit
to the rapid ratification of the International Convention for the
Protection of all Persons from Enforced Disappearance and the
promulgation of the corresponding national legislation that is
required in order to criminalize disappearances and ensure
adequate punishment and reparation concerning such acts.
Efforts to cover up the past will stunt all attempts at nation building
and sustainable development in Indonesia, leaving the country
stuck in the throes of its growing pains.
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Milking the cow dry in Burma

Awzar Thi, Member,
Asian Human Rights Commission, Hong Kong

If you are among those fretting about the global financial
slump that has taken up so much news time lately, spare a
thought for the people in Burma. On 15 August 2007 the

military regime there, which holds a monopoly on the sale of
vehicle and generator fuels, multiplied prices without prior
announcement. The cost of diesel was doubled. Ordinary
petroleum was raised by two-thirds. Compressed natural gas was
increased five-fold.

A lot of buses just didn’t run that day. Where they did, fares
were immediately increased in line with the new tariffs. Millions
of folk who ordinarily venture out with just enough money to
arrive at work or school and perhaps get back again were left
with a stark alternative: go home or walk. Two young men who
took photographs of crowds waiting on the curbs in Rangoon were
reportedly detained until that night. In a country without unions,
employees in an industrial area demanded more wages.

Four days afterward, around 500 people walked together across
Rangoon to urge that the price rise be revoked. One woman
tearfully told an outside radio station that she was with them
because she was sick and tired, but also determined. Security
police took photographs. Onlookers applauded.

On August 21, hundreds again marched, and were this
time met by government-organized gangs armed with sticks
and slingshots. That night, at least a dozen were arrested at
their houses. But that did not deter others: the next day
hundreds more, mostly women, took to the streets. Thugs
acting for police and soldiers came out and blocked them too.

The price increases come on top of an annual inflation
rate of about 40 percent, and at a time that people in many
parts of the country have been struggling with floods. Small
civic groups have been set up in urban centers to alleviate
the needs of the hungry.

This article consists of the edited text from a series of weekly commentaries,
entitled Rule of Lords, written under a pen name for UPI Asia Online. All of
the original columns, and others, can be read on the UPI website,
www.upiasiaonline.com/human_rights, or on the author’s blog:
www.ratchasima.net.
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 In rural areas things are far worse; according to one news
report, a man in Sagaing Division died in police custody at the
start of the month after stealing some instant noodles and a soft
drink. Sporadic protests against runaway commodity prices
earlier in the year had already been met with arrests and
inquiries.

When asked about the unexpected hike, economists were at
a loss. Some put it down to sheer incompetence. Most pointed
out that it will obviously affect other basic commodities; and jumps
in rice, oil and salt prices have already been confirmed. An analyst
in Bangkok said the move was in the opposite direction to the
rest of the world, and didn’t make sense given that Burma exports
natural gas.

Economists cannot and will not be able to explain adequately
what has happened because their science is rational. It
attributes a type of reasoning to the making of choices that is
largely absent from policymaking in Burma.

In fact, this absence has characterized the behaviour of the
state there throughout its modern history. It was epitomized by
former dictator General Ne Win, who had banknotes reprinted
in divisors of nine for numerological reasons, and whose misrule
culminated in the demonetizing of three widely-held notes in
1987, leading to the nationwide anti-government protests of the
following year that brought down his socialist party, but not the
army.

The banknotes are themselves symbolic of the government’s
relationship with its people. A banknote anywhere is a slip of
paper. Unlike a coin, it has no intrinsic worth. It obtains value
from the promise of an issuing agency to pay the amount shown
on its face, which is made legally binding by a signature, seal or
other acknowledgement of an authorized representative. Money
in Burma has none of these features. It consists of no more than
a number and design, not even the state seal. The central bank
offers no guarantee to the user of any sort. Its notes are literally
just slips of paper.

The regime prints currency that has no legal underpinning
because it has no sense of liability toward anyone other than is
necessary to protect the personal affairs of its senior members.
The notion of a social contract—be it in the European tradition
of Rousseau or in the much older Buddhist notion of the original
ruler, the Maha Sammata—is what above all is missing from its
outlook.

Unlike other Asian ruling groups, the army in Burma has
refused to accommodate the interests of those from outside its
own circle. Successive ruling cliques have, in the words of
historian Mary Callahan “been made up of war fighters who never
mastered the art of politics”. In contrast to the generals in
Thailand and Indonesia, who have sought to recast themselves
as soldiers-cum-politicians, they have for the most part had
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neither the talent nor propensity to be anything other than
soldiers. And soldiers find it easier to make enemies than
citizens.

As fuel in Burma is rationed, motorists often rely upon supplies
from the black market to reach their destinations. Many store
unused amounts for the future; others sell it. A spare hose is
indispensable. In side streets and backyards around the country,
drivers siphon the contents of their tanks into plastic bottles
and drums: a practice known in some parts as “milking the cow”.

Unless the government reverses the price increase—which
would be an unprecedented back down—in the coming months,
the cow could be milked dry. Whether or not that will precipitate
open conflict between the army and just about everyone else is
anyone’s guess.

Popular uprisings usually start with little warning, and pundits
and participants alike talk about them with confidence only in
hindsight: neither the scale of revolt against the monarchy in
Nepal nor the recent outpouring of support for the chief justice of
Pakistan were foreseen, or expected to succeed within the
relatively short time that they did.

Today Burma is alive with discontent. Its public is perhaps
closer to open resistance to the government—as distinct from
the quiet subverting of officialdom that is a part of everyday
survival there—than at any other time in recent years. But the
junta is still in charge, and psychologically very much at war. It
has not hesitated in the past to demonstrate that the use of force
is its only true recourse, and it can be relied upon to demonstrate
the same again. This much, at least, it guarantees.

Politics and the price of eggs
The price of eggs is a sensitive topic in Burma. Anger at the

cost of an omelette, one Rangoon resident recently discovered,
can land you in jail. But it could also land the government in hot
water.

When U Thein Zan in February 2007 learned from his daughter
that eggs were selling at four for 300 Kyat, around 25 US cents,
he took some government propaganda articles from publications
lying around the house and scrawled ironic comments across
the top. Then the retired seaman impulsively stuck them to his
suburban fence. Within a short time a crowd gathered. Then the
officials arrived. They photographed Thein Zan’s handiwork,
pulled it down, and took him for questioning. Nearly two weeks
later he was charged with causing a public disturbance.

Thein Zan’s spontaneous protest came at the same time that
a small group went into the street near a central market, calling
for a halt to rising commodity prices, and for improved electricity
and water supply: most of the city is dark at night, and residents
of the suburbs and peripheries still depend heavily upon wells
for their water. The persons involved were detained and
interrogated, but apparently none have been charged.
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The military government in Burma is acutely aware of the
danger caused by inflation and deteriorating public services. The
massive demonstrations that brought down the Ne Win regime
in 1988 were precipitated largely by economic hardship. The cry
for democracy on the lips of teachers, factory workers and farmers
across the country was a cry for an alternative to ineptitude and
poverty. That time, the army hung on by the skin of its teeth,
through uncompromising violence. In subsequent years it has
deployed stop-gap measures to prevent further upheaval, at times
dramatically increasing civil servants’ salaries, and setting up
tax-free markets for traders of meat and vegetables. This may
explain why Thein Zan’s case attracted so much attention, and
what happened thereafter.

The courtroom was crowded for the first hearing in March,
and people around the country listened to the details through
Burmese-language radio broadcasts beamed in from abroad. The
accused was refused bail and transferred to the central prison.

Then something odd happened. After a few days, two strangers
in a Land Rover appeared at Thein Zan’s house and told his family
that they would act as guarantors for his release. Despite the
court’s earlier order, they easily posted bail, not even producing
documents to support their application. At the start of April, they
went with him to the court, where the judge promptly declared
the case closed. Thein Zan was free: but how, and thanks to
whom? When asked which group they were with, the two bailors
replied “the people”. A more honest reply would probably have
been “the state”, although in truth this too raises more questions
than it answers.

Judging from Thein Zan’s case and a number of others like it,
there is conflict among the authorities in Burma about how to
deal with public expressions of deepening resentment at the gulf
between ordinary folk and the country’s small but increasingly
rich elite. While the generals parade around the state media
exhorting everyone to work “ceaselessly by day and tirelessly by
night” for national development, citizens run risk of arrest for
possessing VCD copies of video footage shot at the extravagant
wedding of the supreme commander’s daughter. Meanwhile,
more and more farmers are complaining of land being confiscated
for thinly-disguised business ventures in the hands of senior
commanders’ children, and villagers are speaking out in growing
numbers against local bureaucrats’ corrupt dealings.

In Burma, a conventional political activist gets harassed and,
if necessary, locked up either until they’ve learnt their lesson
or they die. But what’s to be done about an old man who just
wanted eggs for dinner? What’s to be done about a farmer who
complains that his land has been stolen by village councilors?
This is the persistent conundrum for the generals and their
subordinates, and why Thein Zan and others like him are a
greater threat to their authority than is democracy leader Aung
San Suu Kyi.
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After his release, Thein Zan iterated that he wasn’t interested
in politics; he just couldn’t accept how expensive ordinary
commodities had become. “Try telling an old timer born in 1942
that eggs are 300 for four,” he told one interviewer by phone. “I
got angry... it’s enough for me if prices go down and my family can
survive.” But as he proved, in Burma the price of eggs is political,
and the prospect of a wave of similar protests makes the
authorities justifiably nervous. There is only one Suu Kyi, and
she remains under house arrest. But how many more Thein Zans
are there?

If you can’t beat them, beat them up
On 15 June 2007 a man in upper Burma emerged from a crowd

to smash another in the face with knuckledusters. Then he ran
off and hid in the office of an organization under the patronage of
the country’s senior army commander.

The identity of the assailant remains unknown. Police officers
called to the scene were denied entry to the office, even though
they have the right to search any premises in pursuit of an alleged
criminal.

The victim was 70-year-old U Than Lwin, a parliamentarian
from the 1990 annulled general election. He had just led a small
group of local residents in prayer, as part of a peaceable nationwide
campaign for the release of political prisoners.

Than Lwin and his colleagues had informed the trustees of
pagodas in Mettaya that they would come that morning, and they
had not been refused access. So they were apparently taken by
surprise at the crowds of thugs hanging around the entrances to
each compound. Hoping to avoid a disturbance, they instead went
to a nearby monastery. Only after praying did they see that the
gangs had come to wait there too, where Than Lwin had his nose
and cheek busted.

The assault on Than Lwin speaks to how the military
government is itself systematically undermining the law and order
that it claims ad nauseam to uphold, and upon which it has based
its mandate since assuming power almost two decades ago.

That the mobs were not there by coincidence is obvious. The
regime has used them in the past: notably for the murderous
attack on a convoy carrying the Nobel laureate Daw Aung San
Suu Kyi and her supporters at Depayin in 2003. However, it is
becoming increasingly apparent that these groups are being
incorporated into the routine surveillance and day-to-day
intimidating of people throughout the country.

In a statement issued in July, the Asian Human Rights
Commission said that it has documentary evidence of how the
gangs, referred to as “swan-ar-shin” are being mobilized through
township councils and government-backed groups. Members are
being recruited in local markets, where store holders are obliged
to stay on good terms with the councils that issue them trading
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permits. Their collective name speaks explicitly to their purpose:
“swan-ar” is physical strength or force; “-shin” indicates someone
who has mastered a quality or thing.

There is a big difference between the use of persons in uniform
and those in plain clothes to assault and detain citizens. In the
former case, there is at least acknowledgement of the state’s
role, and some necessity to justify it; in the latter there is only
its denial. In the former, the state is asserting its prerogative,
rightly or wrongly, as the sole proprietor of legitimate violence;
in the latter it is inviting unidentified others to share in it. In
the former there is a minimum degree of certainty about accepted
and proscribed actions and their consequences; in the latter there
is only inconstancy.

The organizing of thugs to do the work of police and soldiers
thus poses a grave threat to a society, and not least of all one
that is already tightly restricted, where targets of attacks have
little if any means of defense or subsequent recourse. It opens
the door to the worst types of atrocities, and presages further
wearing away of the rudiments of criminal procedure.

The generals have enough soldiers, police, firemen, municipal
officers, militias and other assorted security forces together with
a miscellany of laws and regulations to manifest their continued
control; they need the gangs to confuse and exhaust people, to
provoke anxiety and doubt, and to co-opt more ordinary citizens
into their own debasement.

But no matter what the army does, it will always encounter
resistance. Even in the darkest hours under the most oppressive
dictatorships some persons fight to preserve their own dignity,
and with it, give cause for hope to others. After almost twenty
years Than Lwin and his friends have not given up their struggle.
Behind them, this regime must know, are thousands more who
could be motivated to defy its will if the chances of success appear
to outweigh the risks.

The unidentified assailant in Mettaya was not just a tough
with a steel fist; he was the specter of arbitrary violence conjured
up behind some 50 million people, to keep them in their places.
Whereas the regime’s central concern could at one time have
been properly described as adherence to order, with or without
law, this no longer holds true. Through knuckledusters it is
indicating its preparedness to depart from even this limited
notion of legality where it serves its topmost objective: the
retaining of power in one form or another, no matter the
consequences.

Burma’s long and steady downward slide
The International Committee of the Red Cross at the end of

June 2007 issued a remarkable press release on Burma.
Remarkable, because in contrast to the committee’s usually
circumspect approach in discussing problems of government in
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countries where it operates, it now damns the regime there for
its continued gross violations of human rights and international
humanitarian law.

The committee’s president, Jakob Kellenberger, is quoted in
the release as describing Burma’s authorities as being directly
responsible for “immense suffering for thousands of people in
conflict-affected areas”. The committee lambastes the army for
“the large-scale destruction of food supplies and of means of
production” and restrictions that make it “impossible for many
villagers to work in their fields”.

The statement, which comes at a time that the committee is
dramatically scaling down its operations in Burma after repeated
failed attempts at getting the freedom it needs to work according
to its mandate, coincided with the leaking of an internal report
by the UN Humanitarian Coordinator to Burma, Charles Petrie,
which characterizes the poverty weighing down millions
throughout the country as a consequence of “ill-informed and
outdated socio-economic policies”. It refers to the UN strategy
for intervention in the country as premised on “the belief that
the downward slide could still be checked”. But today even many
optimists would question that assessment, and it is doubtful that
the coordinator believes it himself.

Burma’s downward slide has been long and steady. Since two
decades back, when its superficially socialist economy collapsed,
precipitating a nationwide uprising in 1988, living standards of
most people have gone from bad to worse. A period of business
optimism ended with the 1997 fall in Asian markets. Recent
years had seen some opening of space for international
organizations and even a few semi-independent local partners,
but this too is now being lost.

The downward slide also has been no secret. By 1997, when
concerned eminent persons from neighboring countries set up
a special people’s tribunal to probe the links between food scarcity
and military rule in Burma, the general features and scope of
human rights abuse there were already on record. Thus, the
tribunal did not seek simply to document, decry and condemn,
but also to investigate and to explain how a country that should
be able to feed its people seemed unable to do so. Its members
were shocked by what they heard; this from a young landless
farmer living in the lowlands:

Taxes and oppression are starving the village. There’s no time to work,
only to pay taxes and do forced labor; many villagers have little food.
Some must eat porridge; some only water skimmed off boiled rice, and
others only sweet potatoes. To feed the children some adults go without
food for one or two days at a time. Even so, children increasingly suffer
diarrhea, sore stomachs and death.

In 1999, the tribunal concluded that hunger in Burma was
the result of a common cause, which by all accounts “is social
rather than natural, rooted in the structure and actions of the
state rather than vagaries of land and climate”. Thus,
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“Militarization does not simply implicate the Burma army (its
part in creating food scarcity is obvious), but more importantly,
suggests that authoritarianism, oppression and violence have
become ingrained in routine government business.”

The tribunal did not give any cause for encouragement. It did
not see any reason to believe that military rule and concomitant
hunger in Burma would end any time soon; on the contrary, its
findings suggested the opposite. Regrettably, they proved correct.
The farmer describing conditions in his village ten years ago
could just as easily have been speaking yesterday.

Having reached the end of its tether, the International
Committee of the Red Cross has come out to state the obvious:
that Burma’s government is the preeminent cause of the
country’s degradation. But in this also there is little room for
reassurance. Indeed, it brings the committee no further forward
than the tribunal was years ago, in part because of the
unavoidable contradiction facing all those doing humanitarian
work under authoritarian states: the cause of the problems is in
the government; but the solution to the problems must also be
through the government. The question then arises, where in
the cause of the problems can ways be found toward solutions?
Eight years after the people’s tribunal presented its findings, the
answer remains elusive. Perhaps we need some new questions.

A wedding video and an injustice system
The wedding video of a Burmese general’s daughter has proved

a surprise hit throughout the country. Footage of Thandar Shwe’s
glittering marriage ceremony has since July 2006 been watched
around the country on black market CDs, and globally on You
Tube and news broadcasts. It has shocked viewers unaccustomed
to seeing firsthand the sheer extravagance enjoyed by an
otherwise inaccessible elite. In some versions, it has been cut
to incorporate scenes of abject poverty in and around Rangoon’s
streets, in contrast to those of diamonds and champagne behind
its walls.

One person who had copies was Ko Than Htun. Acting on a tip-
off, in March 2007 a team of police raided his house and charged
him with possessing videos that had not been approved by the
board of censors. He was initially released on bail but later
rearrested. Shortly thereafter police claiming to have information
from Than Htun arrived at the house of Ko Tin Htay, who lives in
the same township. Entering without a search warrant, they found
nothing. They called him to the station on a pretext and arrested
him there. The following day the local ruling council met and
decided that both men should be charged with intent to cause
public alarm.

In court, the police produced a statement taken from Ko Tin
Htay and used it against him as evidence, which is illegal.
Absurdly, they also produced a photograph of Aung San, Burma’s
independence hero and father of democracy party leader Aung
San Suu Kyi, to demonstrate that Tin Htay is politically active: a
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point anyhow irrelevant to the charges against the accused.
Nonetheless, both Than Htun and Tin Htay were found guilty
and sentenced respectively to over four years and two years in
prison with hard labor. They have since been transferred away
from their hometown and reportedly denied access to their
families.

Two features of the case point to how years of dictatorship
have thoroughly corrupted criminal law and procedure in Burma.

First, whereas rights groups and political activists describe
the military government in terms of its tailor-made security laws
and other specialized tools for oppression, ordinary criminal law
already contains everything the authorities need to arrest and
prosecute almost anyone for anything. The country’s penal code
is virtually the same as it was at independence in 1947. It
consists of provisions devised by the British colonial regime to
suppress dissent. These—including section 505 on “statements
conducing to public mischief”, under which Than Htun and Tin
Htay were prosecuted—continue to be used today.

For instance, U Tin Nyein in 2006 complained about damage
to his crops caused by government officers; he was convicted
under this same section, as well as for breach of the peace
(s. 504). Similarly, when Daw Khin Win complained about
corruption she was imprisoned for making a false charge (s. 211).
U Tin Kyi was jailed for criminal intimidation after he allegedly
swore and exposed his anus at persons clearing land for a
government-backed agricultural project next to his property
(s. 506). Three men who helped lodge a complaint over the death
of someone on a road construction site were accused of giving
“false information with intent to cause a public servant to use
his lawful power to the injury of another person” (s. 182). The list
goes on. For all practical purposes, Burma’s penal code has itself
been reduced to a state security law.

Secondly, Burma’s police, prosecutors and judges are unable
or unwilling to follow even the most basic requirements of
criminal procedure. Over the decades, functions have merged:
an army officer heads the police force; other agencies assigned
security duties are also under military control. Prosecutors and
judges are mere extensions of the executive: the attorney general
and Supreme Court bench are appointees of the ruling council.
The very notion of checks and balances has been obliterated.
Criminal procedure and law at all levels and in all parts of the
judicial system are ignored and undermined: whether at time of
search and arrest, decision to prosecute, and presentation of
evidence, or on matters of trial procedure, competency of courts,
and passing of judgments.

The implication of Tin Htay’s case and thousands of others
like it is not merely that Burma’s criminal justice system is
rotten. Rather, it is that Burma has no justice system at all. The
existence of a justice system, in the true sense, cannot be
inferred from the existence of a person wearing a uniform with
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the powers of arrest or a building called a court. A justice system
derives from the extent to which that person in uniform acts
with integrity and in accordance with a higher set of standards,
and the building stands with authority, independently from others.
It derives from the confidence invested in the system by the
public, and confidence of the judiciary in itself.

There are important lessons in this for persons working to
effect change in Burma. One is that simple descriptive reports
have little merit. Nobody of any credibility seriously denies that
there is widespread and flagrant abuse of human rights there.
But the mountains of reports about that abuse have contributed
little to our understanding of the country’s real problems.
International experts, including the UN Special Rapporteur on
human rights in Myanmar, have a special obligation to develop
cogent arguments on the links between institutional defects and
rights violations, and what must be done to address these.

Critiques of the country’s legal system that privilege political
detainees and emphasize draconian security laws also miss the
point. The answers to questions about Burma’s human rights
problems are not to be found with them. Rather, they are to be
found in the stories of ordinary victims of dysfunctional criminal
process and the commonplace operation of a penal code that
already grants extensive powers to abusive government officials.
They are to be found in the stories of illicit wedding videos and
complaining farmers; in the systemic injustice described felt
daily by millions.

“To use the trappings of judicial form where the essential
conditions for a judicial decision are absent,” Friedrich Hayek
has written, “Can have no effect but to destroy the respect for
them...” Well may we say how true this is of Burma today; it
remains for us to understand what it really means, and what
must be done about it.

A duck, six prisoners and human rights in Burma
Six men in Burma have been jailed on account of a duck.

Anyone wanting to appreciate the real nature of human rights
abuses there, and also why years of international efforts have so
far failed to effect any significant change, should take interest
in how and why.

In April 2007, a crowd suddenly attacked four persons traveling
through a village in the delta on motorcycles, injuring two, one
seriously. The latter, Ko Myint Naing, made a complaint to the
local court that village council members, police and quasi-
government officials had coordinated the assault. The reason?
He and his friends had been talking about human rights.

It is important to realize that even under Burma’s
authoritarian regime it is not illegal to promote human rights.
On the contrary, officials have in the past themselves been
schooled on them by Australians. They sometimes even get a
mention in official propaganda. The country also has been a party
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to the Universal Declaration of Human Rights from the beginning
and in recent years has joined two important agreements on
women and children. Myint Naing and the others were merely
distributing copies of these and related domestic laws and
informing villagers of their contents.

The assault attracted some passing concern. A spokesperson
for a big human rights group said that the government “should
order its thugs to stop harassing people for promoting human
rights”. Two United Nations experts called for the authorities “to
take all the necessary steps to protect human rights defenders”
and “conduct an independent and thorough investigation into
this event”.

Unsurprisingly, none of these things happened. Instead, gang
attacks continued and Myint Naing and five local farmers with
whom he had cooperated were themselves accused of upsetting
public tranquility, thanks in part to the duck, which in January
a teenager and his friends were accused of stealing from the
local council chairman. When they failed to pay the full
recompense demanded, council members allegedly assaulted him
and took him to the police. Myint Naing, who knew the boy, tried
to help him out. Another time, he came to assist someone accused
of causing a bicycle accident with a schoolteacher.

While a stolen duck and bicycle collision are unlikely to
threaten the state—even one as paranoid and introverted as that
in Burma—they were sufficient cause for Myint Naing to be
rebuked in the press and jailed for eight years under a regulation
once written by the British to suppress anti-colonial dissent; the
farmers received four years each. Their families are struggling
to survive without them.

Again the sentence attracted fleeting media interest and ritual
censure from abroad. But the six are still in jail and no one has
gone beyond shallow reporting and criticism to glean the full facts
and what they signify about human rights abuse in Burma.

This is one reason that outside approaches to human rights
problems there have been wanting. Take the UN experts’ response
to this case. On the one hand, it elevated the attack victims to a
category worthy of comment, as human rights defenders. Had
they been assailed over a personal dispute, they would not have
obtained outside interest. Had they been one of any number of
persons whom police and local officials in Burma routinely assault
and kill for trivial reasons they also would not have received so
much notice. The young man who was beaten up because of the
duck—and against whom charges are pending—remains of no
particular interest.

On the other hand, having accorded the victims a special
status, the United Nations did nothing useful for them. The two
experts called for the relevant authorities to conduct an
independent and thorough investigation into the attack. Which
relevant authorities? If pressed, would the experts be able to
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identify any? And if not, what is the point of demanding action by
imaginary persons and agencies? What benefit is there in
pretending that something exists where there is in fact nothing?

Thus, not only do concerned outside groups and individuals
fail to intervene effectively on behalf of individual victims, they
also fail to enrich the impoverished dialogue on human rights
in Burma through some thoughtful analysis or new insight, or
even by telling the truth: that there is no one in Burma who can
make an independent inquiry about anything.

Here is the challenge for work on human rights not only in
Burma but also throughout Asia. Well-meaning international
monitors approach and critique specific incidents in terms of
global norms—as they must—but fail to bridge the gap between
those norms and local realities through detailed studies of how
and why something has actually occurred. The gap is easily
identified, but little attempt is made to understand what it really
means and what can be done about it. What follows instead is
the pretence that there exist relevant authorities who must
somehow bridge it themselves, when neither they, nor the will,
exist to make it so.

Both the abuse and defense of human rights can be understood
only through frank and detailed assessments of what is actually
going on, rather than what is supposed to be so. To comprehend
violence against human rights defenders in Burma today, it is
necessary to start with the blows upon a teenager accused of
stealing a village chairman’s duck, rather than abstract notions
of relevant authorities found only in the offices of Geneva.

The rights of the six jailed men are only as good as his, and
their fates are inextricably tied. If the boy can’t be helped, then
what hope do they have? If his problems can’t be gauged and
addressed, then how can theirs?

Why can’t the UN crime office find crime?
The United Nations Office on Drugs and Crime (UNODC) is

having trouble finding violent crime in Burma. This is strange,
given its mandate; stranger still given that police and local
officials assault and kill people there with impunity, and often
over the most trivial things.

In March 2007 local council officials beat a man in suburban
Rangoon to death for having a row with his wife. Naing Oo was
picked up after an in-laws complaint, brutally assaulted and
dumped in the council office for the night. The next morning
when his brother saw the mauled body and asked what had
happened, he was told that the young man had “caught a cold”.
The authorities worked fast to cover up his death.

Similar reports of senseless killings by security officers are
commonplace. In January, a man in the delta region was taken
from his house after eloping with his new wife. The police,
apparently again acting as a favor to the woman’s family, took
him on the pretext that he hadn’t registered on the overnight
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visitor list. When relatives found his bloodied corpse in a local
hospital the next day they were told that the cause of death was
malaria; they have since been intimidated and silenced.

Last year municipal officers in a city marketplace killed a
young man after a dispute over where he had urinated. When
his mother persisted in making complaints, some trishaw drivers
were charged instead of the real perpetrators. Elsewhere, a young
lady died in police custody after being casually stopped on her
way home from shopping. Police also beat a washerwoman to
within an inch of her life after a client accused her of petty theft.

This is a handful of the total number of incidents. What they
reveal is not a society where the “stability of the state” prevails,
as trumpeted by its military government, but where random
violence and criminality are the norm, and where institutions
hang on the verge of barbarism.

Why doesn’t the UNODC seem to know anything about this?
The profile on its Web site describes Burma as a country where
“there is very little violent crime: not even anecdotal reports of
murders, rapes or kidnappings”. Crime, it concludes, just “does
not appear to be a major concern among the population”. How did
the profile’s authors reach this remarkable conclusion? They
don’t say. Nor do they seem to consider it a matter of any
importance. After all, they are not in Burma for crime; they’re
there for the drugs.

Does it make any difference to the UNODC that police and
local council officials are beating people to death in Burma? The
short answer is that it does, because its credibility depends upon
realistic and candid assessments of what’s going on beyond the
doors of its office. The fact that it is in denial about crime, or
that it does not seem to rate it as worthy of serious attention,
suggests a much deeper denial that undermines everything it
does and represents.

The agency talks in its documents about the need for improved
“law enforcement”. To achieve this it cooperates with police and
army personnel, and civil servants. This cooperation presumes
the existence of “law enforcement” officers. But what if the
presumption is wrong? What if such persons don’t exist?

Around the world, law is often conflated, deliberately or
otherwise, with order. Yet the two are completely different.
Substitute “law enforcement” for “order enforcement” and this
becomes obvious. Law enforcement requires proper criminal
investigations; order enforcement requires none. Law
enforcement requires training; order enforcement is easier
without it. Law enforcement depends upon rational behaviour
through written rules and communications along a hierarchy;
order enforcement can be arbitrary and undocumented. Law
enforcers are themselves answerable to the law; order enforcers
are not. Ultimately, order can be enforced with or without law.
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What exists in Burma is a system of order enforcement, not a
system of law enforcement. Where order alone is enforced, it is
both normal and necessary for people to be routinely tortured
and killed by state officers. Where law is enforced, such incidents
will be relatively few and contrary to the interests of the system
itself.

The challenge for the UN Office on Drugs and Crime is not
just admitting that violent crime is prevalent in Burma, but that
its root cause is the system of order enforcement. The challenge
is to acknowledge that there are no law enforcers with whom to
cooperate. This is not to say that cooperation is out of the question,
but it cannot begin from the same presumptions that may apply
elsewhere.

The United Nations’ capacity to work effectively and speak
with authority depends upon clarity of thought, word and deed,
not denial, obfuscation and disarray. If it is unable to see and
speak clearly about the obstacles to the rule of law and human
rights in a country then it should get out. At the very least it
should not publish and distribute documents that completely
misrepresent reality and insult the intelligence of every man,
woman and child there who knows better.

Burma is not North Korea
Burma and North Korea together caused a flurry of excitement

when at the end of April 2007 they renewed diplomatic relations
after a quarter-century hiatus. Government officials, newspaper
editorialists and human rights advocates around the world rushed
to iterate prosaic remarks and bang drums about the two “outposts
of tyranny”.

Why? Comparing Burma with North Korea just because the
two are run by military regimes has little merit. It does nothing
to explain the real problems in either country. If anything, it is
inimical to the prospects for meaningful change in both.

Seen with reference to human rights and the rule of law across
Asia, Burma is not exceptional. On the contrary, it in many ways
resembles its close neighbors, including Thailand. The
differences that exist in Burma are mostly ones of degree, not
kind.

What do Burma and Thailand have in common? In both
countries, people are routinely tortured and killed in police
custody. In both, the highest frequency of abuse occurs during
ordinary criminal inquiries. In both, procedures are ignored or
subverted and records falsified. Both states admit the possibility
of complaints against officials, and advertise to the public to whom
and where they can complain.

But in both, the chances of success are extremely slim. In
neither has the government complied with international
obligations to introduce effective laws and institutions to protect
victims. In both, complainants are themselves threatened and
coerced. In both, they face unsympathetic courts and may find
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themselves accused of criminal defamation or some other offence,
instead of the perpetrators. In short, in both Thailand and Burma
the police and other state officials can get away with murder.

Here are some recent examples: The mother of Ko Aung Myint
Oo withdrew a complaint against police officers in Burma who
assaulted her son over an outstanding gambling warrant in 2006
after she was forced to strike a deal with one of the perpetrators.
Not long after, Ekkawat Srimanta withdrew a case against police
who tortured him some two years before in Ayutthaya, north of
Bangkok, on a criminal accusation. A police officer from the same
station has sued the mother of another victim over a news article
reporting her son’s alleged torture. She now faces a possible two-
year jail term; the tortured young man remains in jail, the officer
is still on duty.

Similarly, Daw Khin Win was sued by local authorities in
Burma for complaining about their criminal activities, and
imprisoned late last year for her trouble. In the north of the
country, special drug squad police also in 2006 illegally arrested
and savagely assaulted Maung Ne Zaw, who died in custody; they
harassed his mother until she left the country, her attempts to
lodge a complaint unsuccessful. Likewise, police in Kalasin
Province, northeastern Thailand, earlier tortured and murdered
17-year-old Kietisak Thitboonkrong, whom they accused of
stealing motorcycles; his mother has fought the perpetrators for
almost three years, against intense fear and official indifference.
Not one has been brought before a court; they all continue at
their posts and the prime suspect has been promoted.

These are not random stories. They are indicative of the heavy
institutional obstacles to due process and active participation in
social life that exist equally in Thailand and Burma. The same
types of obstacles can be found in the Philippines, Sri Lanka,
Cambodia, Bangladesh, Indonesia and Pakistan. People in these
countries, among others, daily suffer systemic brutality and
neglect; they are not averse to making complaints and demanding
justice, but the message that they uniformly receive is that there
is no point in complaining, unless they wish to suffer the
consequences. It is this that distinguishes societies where
human dignity is safeguarded and those where it is denied.

There is no advantage to be had in trite contrasts between
“authoritarian” and “democratic” countries. Many Asian
governments with democratic characteristics have strongly
authoritarian tendencies. Shifts from naked authoritarianism
to formal democracy have not been matched by substantially
improved protection of human rights. Excessive attention to the
ballot box has been followed by insufficient observance of the need
for functioning institutions.

At the same time, authoritarian governments deliberately
misuse democratic rhetoric: the current prime ministers of both
Thailand and Burma exhort government officials and the general
public alike to uphold the rule of law, although there are no
grounds upon which either of them can lay claim to the notion.
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Changes in government do not necessarily bring about
corresponding changes to protect human rights. This is manifest
throughout Asia. Anyone concerned to see Burma freed from army
control would do better to study its institutions and their
mechanics in detail rather than drawing superfluous
comparisons to the governments of countries with which it has
little in common.

The world is today littered with the casualties of generic
prescriptions for the presumed ailments of complicated societies.
Burma should not be made another victim. Those who invoke
democracy and human rights for its liberation should first study
what is really going on there before figuring out what needs to be
done about it. After that, if they put Burma in any basket it will
be the one with Thailand, not North Korea.

Two constitutions, no solutions
Burma’s military government has reopened its constitutional

convention for the fifth and final time, whereby a new charter
will be finalized and go to a referendum; thereafter the country
will supposedly return to some kind of civilian administration.

Whether or not any of this actually happens remains to be
seen. The country has been without a constitution since 1988
and the current draft has been on the drawing board since around
1992. Media reports indicate that matters still up for final review
include the holding of elections, political party affairs, states of
emergency, measures to further amend the constitution, the
national flag and seal, the transitional period and “miscellaneous”
provisions—which seems rather a lot for one session.

Still, the hint of new surface movement has created a little
ripple abroad too. United Nations representatives, US and Chinese
officials, assorted experts and others have been trying to reopen
dialogue with the regime. While high-level discussions are
underway and ideas are being put on tables, key actors are
interfacing. So is there anything new in this, or is it just more of
the same?

Perhaps to shift the blame for years of failed negotiations,
various parties outside of Burma have in recent times
complained that both the military regime and its political
opponents, specifically Daw Aung San Suu Kyi, are being
unreasonably obstinate. If only each side would give in a bit,
couldn’t things be worked out?

The short answer is no. This is because the military, which
already holds power and only stands to lose it, does not want to
work things out. The generals have long applied what a
bureaucrat on the BBC comedy series “Yes Minister” once
described as “the law of inverse relevance”—the less you intend
to do about something, the more you have to keep talking about
it. Activity is bluff, dialogue is delay. Whereas the political
opposition may not budge from its principles, the army just doesn’t
budge.
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Therefore, when UN representatives and experts talk about
reopening talks, it must be understood that a radical difference
exists between their view of what they are doing and that of their
interlocutors. While for one side dialogue is intended to achieve
progress, for the other it is intended to achieve naught. This is
best illustrated in the drafting of the constitution that has taken
15 years to reach some kind of predictable end. There is no sign
how much longer it will take to get through the remaining tasks,
undertaken in phases, in accordance with national objectives,
with an incoherent roadmap and of course, the people’s desires—
before the whole thing is over and done with.

Meanwhile, another entirely different group has been busy
with its own draft constitution. In 1997, political exiles published
an alternate charter, envisioning a federal state rather than a
unitary one. With the advice and assistance of international
donors and interested professionals, a further version under a
new coordinating committee was released in 2006. Apparently,
its work too is ongoing.

The obvious question is, why bother with yet another draft
constitution? When the army has endlessly reviewed and revised
its charter to stall political change, what reasons would prompt
persons outside Burma to spend years rewriting, coordinating,
brainstorming, debating and consulting on a document that will
never actually take effect?

While it may bring some intellectual satisfaction and emotional
succor to those involved, it is unlikely to enthrall millions in the
country, already bored sick by the minutiae of various
constitutional committees, subcommittees, delegates, and
officials that saturate nightly television broadcasts. Those who
watch such telecasts long enough are at least rewarded with the
latest episode of a hot Korean drama or a live English Football
Association Cup broadcast; the regime’s opponents don’t even
have this much on offer.

The two constitution-drafting processes are equally pointless,
although for completely different reasons. One group has the
power to implement its charter, but has no genuine commitment
while the other has commitment but no power. Whereas for the
first, constitution writing is a strategic exercise, for the second
it is largely academic. Moreover, for people throughout Burma,
there is no advantage in either. No unique expertise or
remarkable analytical skills are needed to grasp that it is the
army’s sole aim to keep itself as the arbiter of the country’s future,
and to see that the writing of imaginary alternatives will do little
to solve its seemingly intractable problems.

Almost two decades of diplomatic niceties, advice from overpaid
specialists, training by well-meaning constitutional experts and
toying with substitute charters have failed to bring any
meaningful change in Burma. By now, scholars and funding
agencies alike should have learned to stay away from
constitutional pipe dreams and stick to reality instead. They
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should contribute by learning about what is actually going on in
the country and get involved in relevant work and discussions
on the lives of the majority of people there, rather than theorizing.

United Nations experts and diplomats should have learned that
if they intend to go head-to-head with the regime, then they must
first understand the intricacies of structural obstacles to
meaningful reforms in Burma, rather than engaging in simplistic
political debates and making piecemeal humanitarian gestures.
Otherwise, another decade will pass and the country will still be
in much the same spot as it is now. The military will thus have
achieved its objective while everyone else will have wasted their
time.

Pointless predictions about a haphazard state
The latest one-year extension to the house arrest of Burma’s

democracy icon Daw Aung San Suu Kyi in May 2007 brought
with it the usual speculation about the country’s future and the
thinking of its military rulers. What will be their next steps? Are
they going to abandon any pretence at reform? Will there be a
renewed clampdown on opponents? What’s happening to the
constitution drafting convention?

Conjecture on these and other questions, such as those about
Burma’s strategic position and its presumed nuclear aspirations,
serves little purpose because no one actually has any answers.
For years, presumed experts, diplomats and exiled political leaders
have excelled at making wrong forecasts about Burma.

As far back as the mid-1980s one prominent scholar
anticipated that the socialist state would remain durable for years
to come; it collapsed shortly thereafter. He has since repeatedly
got it wrong—for instance, in 2005 insisting that there would be
a new constitution within a year—yet his pronouncements
continue to be treated with respect rather than ridicule. A fellow
expert declared that a parliament would be set up in the same
period. Both are supposed to have good contacts inside the
government; neither gave any sign that they knew of the plan to
pack up the country’s entire bureaucracy and move it to
mosquito-infested farmlands hundreds of miles inland.

While academics and policymakers abroad pass off their stabs
in the dark as analysis, exiled political activists and their
sympathizers bounce from one failed hopeful prediction to the
next. In the late 1980s and early ‘90s they pooh-poohed the
generals, cracking jokes about their lack of education and
supposedly limited intellectual abilities, expecting the regime
to collapse from sheer incompetence. Later, the demise of former
dictator General Ne Win was supposed to provoke an equally fatal
power struggle among the army elite, but his relatives and
supporters were accused of conspiring against the state and
bundled up before he died. Similarly, growing excitement about
rivalry between a couple of senior officers dissipated when one
was suddenly arrested for alleged corruption, and his network
dismantled.
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Anyone wanting to gain insight about Burma’s future might
as well spin a bottle as ask an expert. But why is it so difficult to
get right? The reason is not just that the regime and its
institutions are relatively inaccessible to outsiders; it is that
they are completely haphazard. What is true one day is not true
the next. What goes on one occasion does not go on another.
Although the current leadership does not openly change monetary
policy or traffic rules on the whims of astrologers, as Ne Win did,
the behavior of the government and its agencies owes much more
to habits ingrained during his decades in power than to any policy
or directive since. Arbitrariness is not just a feature of
administration in Burma; it is its defining characteristic.

Persons imputing some form of rational behaviour to statecraft
find this difficult to understand. Conventional political theories
struggle where there is no discernible pattern to
authoritarianism, apart from the imperative to remain in charge.
It is relatively easy for people from established democracies to
think of dictatorship as highly-organized; Orwellian, totalitarian.
It is much harder to think of it as being as confused as it is
controlled, as it is in Burma today.

There is no way of knowing what’s going to happen next in
Burma, because there are no reasonable grounds upon which to
sort facts from fiction and anticipate the future with any degree
of certainty. Instead of engaging in pointless guesswork about
what might be, persons concerned about the country would do
much better to confine themselves to what is: the appalling
conditions in which millions of ordinary people are forced to
subsist from day to day; broken-down schools and hospitals; a
system of policing and local administration that operates with
complete impunity; courts that have long since ceased to function
as anything other than an arm of the executive. Useful
contributions about Burma should be distinguished and
acknowledged for persistent detailed study of the obvious, rather
than meaningless speculation about the unknowable.

The inanity of dictatorship
A group of schoolchildren in Burma were recently given a lesson

on the inanity of their government and its officialdom. According
to a report by the Thailand-based Yoma 3 news group,
representatives of the Myanmar Maternal and Child Welfare
Association came on 6 June 2007 to distribute free books to
students at a middle school in Shwepyithar, an industrial area
among Rangoon’s outskirts. They posed for photographs on the
school grounds with the chairman of the local council, the books
and the children. When done, they took the books back and left
the children with nothing.

This little event speaks volumes about how dictatorship
debilitates society. Whereas all ceremony is in part about
something being seen to be done, it is in most places also about
something actually being done: the awarding of a prize, the giving
of a donation, the opening of an edifice. But in Burma, whether
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or not something is actually done has long since ceased to be of
primary importance. What matters above all is the affirmation
that it has been done, through endless public performances
choreographed to demonstrate the benevolence of the state and
wisdom of its agents, irrespective of reality.

Official observances are important to autocrats because they
put everyone else in his or her correct place. In Burma, teachers,
students, parents and members of the public are co-opted to
witness and applaud the largesse of their self-appointed leaders.
They are reduced to the role of silent passengers on endless
bureaucratic voyages. Whether at a ceremony to hand out books
that are never actually given, to open a hospital that has no doctors
or drugs, or to discuss a chapter of a constitution that is never
actually finished, the respective roles of all participants are
predetermined and unchanging.

In a 1990 performance recorded on video that can be viewed
via You Tube, Burma’s most famous comedian makes a mockery
of these public rituals. Waves of laughter roll across the stage as
Zarganar and his troupe hold their “Beggars’ Convention”. A man
in rags formally announces the arrival of The Chairman to others
squatting on the floor amid filth and bandages. Zarganar
approaches regally and tugs at his national headgear, only to
find a bit fall off. He opens his mouth to speak and even before
the first sentence is finished the assembled delegates chorus
agreement. This biting ridicule earned Zarganar four years in
jail. Although continuing to joke, he has since been subjected to
frequent bans and has been forced to be more circumspect in
what and how he satirizes.

The tragedy of Burma is that it is a country full of brilliant and
creative people, none of whom are welcome to contribute anything
to the state. As in all dictatorships, it is the dull and mediocre
who get ahead. Cardboard-cutout army officers parade nightly
around the television news, followed by their untalented children
performing bad MTV covers and selling toothpaste. Scholars and
writers of dubious credentials are feted with literary awards while
the greats of the 20th century fade one by one into the distance.
Artists unwilling to compromise their integrity produce obscure
works of hidden significance, beyond the comprehension of both
the censors and the general public. And as for students, those
who succeed are certainly not the ones waiting in vain for a free
book: while in most countries money and privilege count in
getting an education, in Burma these days they count far more
than in most.

Dictatorship is bad not just because it permits abuses and
perverts institutions, but because it willfully denies talent and
saps enthusiasm. It obliges people to be champions of their own
debasement. While a few openly resist, most unwillingly go along
until it looks safe to do something else. Whatever else happens,
the struggle for change in Burma will have to overcome the
accumulated suspicions of these millions who have repeatedly
had things put in front of them only to have them cruelly snatched
away again.
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