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Introduction
The need for justice institution
re-engineering in Asia
Editorial board, article 2

T

he past six decades of the global human rights project
introduced the idea of rights in Asia. However, the
transformation of this idea into actual practice is not
even a shadow of what was projected. What we have today,
following decades of human rights campaigning in Asia, are
documents that proclaim rights, with hardly an institution in sight
capable to breathing life into these rights. The theory – that rights
would become realised for all the people in a given jurisdiction
if these rights were to be declared and accepted into domestic
documents – is proven wrong.

The Asian Legal Resource Centre (ALRC), and its sister concern,
the Asian Human Rights Commission (AHRC), have been
documenting instances of human rights abuses in Asia for the
past 20 years. Each of these cases has been followed up, and
in every instance we have studied and published the response
of domestic institutions, such as the police, prosecution, and
judiciary. With this experience, of having worked closely on some
6,000 cases over the past 20 years, we can confirm that in Asia the
domestic justice institution framework is grossly inept and cannot
guarantee rights. What is worse, often, it is these institutions
that are either the source of human rights abuse, or are actively
engaged in denying or violating the rights of the people.
Custodial torture, corrupt prosecutions, decades long delays,
and witch-hunting in the name of adjudication are the hallmark
of the Asian justice process. Few jurisdictions, like Hong Kong,
South Korea, and Japan, are exceptions to this norm. We have
also documented that often justice institutions in Asia play a
destructive role, in reducing the civil society space and, in many
instances, punishing human rights defenders that choose to
speak out.
The domestic legal framework in Asian states is, in fact, retained
and maintained to negate rights, rather than to guarantee these
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“

Justice institutions
in Asia are used by
states to justify their
atrocious acts

”

rights. States, across the board, have invested the least to reform
justice institutions, and have not spared any opportunity to use
these institutions to restrict freedoms, and these institutions have
readily complied with these machinations. So much so, justice
institutions in Asia are used by states to justify their atrocious
acts, from overthrowing democratically elected governments, to
condoning torture, facilitating disappearances, and justifying
extrajudicial executions.
Unfortunately, the global human rights movement, including the
UN, has failed to constructively engage with these institutions
of Asia. The human rights movement has failed to understand
the extremely negative role played by justice institutions of Asia.
On this front, voices of civil society groups like the AHRC/ALRC
have been solitary.
The written and oral submissions made by the ALRC and its
partners for the 32nd Human Rights Council Session is a firm
attempt to break this impasse. These submissions, reproduced
in this edition of Article 2, speak about the deficits of justice
institutions in Asia and the role they play in negating human
rights in the region, and are an appeal to international experts
on human rights to engage with justice institutions in Asia.
The submissions thereby seek to stir a movement toward the
reengineering of these institutions, so that the realisation of
human rights in Asia can become a reality in the future.
There is hope and expectation that the lead taken by the ALRC
and its partners in Asia will be an inspiration for the global human
rights movement.
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ASIA: Situation of human rights
defenders in China, Thailand,
and Bangladesh
Asian Legal Resource Centre

T

he Asian Legal Resource Centre wishes to direct
the attention of the Human Rights Council to the
critical situation of human rights defenders in China,
Bangladesh, and Thailand. While this Council is holding its 31st
Regular Session, human rights defenders in these three countries
are facing dire threats to their person and profession.
Members of the Council, at least 290 lawyers are currently being
held in detention in China, for nothing more than undertaking
their professional responsibilities. Many have had their licences
revoked. Almost all of them have been detained in secret detention
centres for periods ranging from three to six months before the
government formally arrested them. Thirty-eight of the lawyers
arrested are charged with serious offences like inciting subversion
of State power under Article 105 (2) of the 1997 Criminal Code
of the People’s Republic of China. These fabricated charges
lodged against the lawyers carry a punishment of five years’
imprisonment, and it is highly likely that the lawyers will be
convicted and punished.
China does not have a mature or refined justice system. What is
portrayed as the justice process in China is a military trial. It is
presented as a civilian justice process that begins and ends with
the questioning of the accused. The Procuratorate wields more
power than a judge. In such an environment, where independent
judges and lawyers are absent, the State of China holds the
ultimate power to decide who must and must not be convicted.
In China, this justice process is used to silence those whom the
government perceives as opposition to the absolute power of the
State. The first on the list are independent lawyers and various
other civil society actors.

The National Council for Peace and Order, a cover created by the
Thai military after the 12th military coup in Thailand, shares
characteristics with its Chinese counterpart. The coup in Thailand
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“

Threats to human
rights defenders in
China, Thailand,
and Bangladesh are
rarely discussed in
international
forums

”

witnessed to arbitrary arrests and detention of lawyers and
human rights defenders. This continues up to the present time.
The clampdown on free speech in Thailand has been harsh. For
the first time in Thailand’s history there is regular disruption of
academic freedom. As a result, teachers in the universities are
worried about what they exchange with students in classrooms.
Human rights defenders and lawyers in Thailand undertake their
work under extremely hazardous conditions. Many are prevented
from traveling outside the country, having had their passports
seized by the government. Like their Chinese counterparts, human
rights defenders in Thailand do not have any domestic protection
framework. The Judiciary in Thailand is neither independent nor
mature. The ALRC is of the opinion that had the Thai Judiciary
been developed, the coup in Thailand would not have been
possible.
Bangladesh, another member of the Human Rights Council, is
today a state where human rights defenders face organised, Statesponsored persecution. For the past year, not one independently
operated human rights organisation in Bangladesh has been
spared government persecution. Today, conditions are such that
independent journalists in Bangladesh face arrest, imprisonment,
or death, if they dare criticise the government.
The Judiciary in Bangladesh is perhaps the best ally of the
government in suppressing free speech and in repressing human
rights defenders in the country. Both the Judiciary of Bangladesh
and the International Crimes Tribunal (Bangladesh) has spared
no opportunity to initiate contempt of court proceedings against
those who have criticised some of the proceedings of the court.
It is widely believed in Bangladesh that any technology transfer by
member states like the United Kingdom and Northern Ireland is
used to monitor communications against human rights defenders.
This breaches guarantees of privacy and professional privileges
relating to communications.
Government intentionally misinterprets information gathered
through the use of technology and successfully misuses the
Judiciary in Bangladesh to detain human rights defenders and
journalists on fabricated charges. Widespread, deep corruption
and political servitude of judges are the two defining characteristics
of the Bangladesh Judiciary.
Threats to human rights defenders in China, Thailand, and
Bangladesh are rarely discussed in international forums like the
UN. And, this is something that is widely discussed in the Asian
civil society – that some member states of the Human Rights
Council have played a negative role. They have largely remained
silent about reprisals against human rights defenders and lawyers
in the above three countries.
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Unlike some other member states of the Council, China, Thailand,
or Bangladesh do not have armed conflict, and thereby maintain
full administrative control, and should therefore be held fully
responsible.
The ALRC would like to know whether the situation of human
rights defenders in China, Thailand and Bangladesh would be
taken up during the current session of the Council? Thailand,
in particular, calls for immediate attention, as the UN’s regional
headquarters is based in Bangkok. Failure to address this, while
continuing to maintain its official offices in Bangkok, is something
that challenges the very legitimacy of the UN.
The ALRC and its partners in the region would like to know two
things: what affirmative action has been initiated by the Council to
protect human rights defenders in Thailand and whether member
states of the Council would consider firm action against China,
Bangladesh, and Thailand? Would pressure on these countries
help to end the repression against human rights defenders in
these countries?

“

The ALRC and
its partners would
like to know what
affirmative action
has been initiated
by the Council to
protect human rights
defenders

”

The ALRC would like to call upon the UN Special Rapporteur
on the situation of human rights defenders. Can he update
the Council about specific actions the Rapporteur’s office has
initiated to protect human rights defenders in China, Thailand,
and Bangladesh, i.e. something beyond requesting the three
countries to adhere to universal human rights norms and their
treaty obligations?

article 2  March 2016 Vol.15, No. 1

7

BANGLADESH: Justice
institutions need fundamental
change to address torture
Bangladesh Desk

T

he Asian Legal Resource Centre (ALRC) is making its
Written Submission to the 31st Regular Session of the
UN Human Rights Council when the Council is about
to celebrate its ten-year anniversary. Adequate attention should
be paid to Bangladesh’s policing system, which is guaranteed
blanket immunity by the government, despite the most heinous
crimes being committed by officers.
In the last ten years, the ALRC has reiterated that torture
is the norm in Bangladesh’s law-enforcement system. Aside
from submitting numerous individual cases to the Special
Procedures,the ALRC has consistently urged the Council to hold
Bangladesh accountable for maintaining a torturous policing
system and to protect its citizens from the torture and inhuman
ill-treatment of its State-agents.
Although Bangladesh has remained a Member of the Council for
more than seven years in the last decade, the Special Rapporteur
on torture and other cruel, inhuman or degrading treatment or
punishment has never been invited to visit the country. This
indicates Bangladesh’s level of non-cooperation, particularly
as a party to the Convention Against Torture (CAT) and also a
long-standing Member of the Council, in contrast to its voluntary
pledges submitted in 20061 and in 20142 prior to the Council
Membership elections.

1
2
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Bangladesh’s Voluntary Pledges submitted to the UN in 2006, can be
accessed at: http://www.un.org/ga/60/elect/hrc/bangladesh.pdf
Bangladesh’s Voluntary Pledges submitted to the UN in 2014, can be accessed
at: http://www.un.org/en/ga/search/view_doc.asp?symbol=A/69/393
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Torture is institutionalised in Bangladesh for maintaining the socalled law and order and what operates in the guise of criminal
investigation, while extortion from detainees, pedestrians, and
ordinary citizens is the way of law-enforcement. State agencies
routinely use torture to serve the political master of the day, for
the purpose of silencing opposition and critics. Systemic torture
is used by the Bangladesh Police, paramilitary forces such as the
Rapid Action Battalion (RAB) and the Border Guards-Bangladesh
(BGB), and the intelligence agencies such as the Directorate
General of Forces Intelligence (DGFI) and the National Security
Intelligence (NSI), in their respective custodies, camps, safehouses, and secret detention centres across the country.

“

Law enforcement
and intelligence
agencies have created
extreme fear in the
society

”

Law enforcement and intelligence agencies have created extreme
fear in the society. In addition to the conventional methods of
torture, such as the beating of limbs, giving electric-shocks, waterboarding, and keeping detainees naked in dark and extremely cold
rooms or in high-voltage torture cells, the police have established
a new pattern.
The police have been arresting civilians, including opposition
activists and ordinary persons, and tying-up their hands and legs
with handcuffs and ropes, and then proceeding to shoot at their
limbs, in custody. The wounded victims are left on the floor of the
police station for hours to bleed from their injuries. After massive
loss of blood, the police take the victims to hospital.
In many cases, physicians then decide to amputate the limbs,
due to the delay in hospitalisation. If the victims survive, they
are permanently disabled. Then, the police proceed to fabricate
criminal cases against the victims, to prevent them from sharing
their stories to the media and human rights organisations.
Additionally, their families are forced to pay bribes amidst
constant intimidation and threats. None of the victims are allowed
to register a complaint against the perpetrators, who are members
of law enforcement agencies.
Earlier, the international community and the ALRC welcomed
the enactment of an anti-torture legislation in Bangladesh.
The Bangladesh National Parliament passed the “Torture and
Custodial Death (Prohibition) Act-2013” on 25 October 2013.
Since the enactment, however, only two cases of torture have
been registered with the Magistrate’s Courts under this law, in
contrast to the numerous incidents of torture that routinely occur
throughout the country.
In fact, the police do not register complaints alleging torture,
extrajudicial executions, or enforced disappearance as the
allegations are against their colleagues. If any complaint is
registered with the Magistrate’s Court, the police – who are
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the statutory investigators of the criminal cases – protect their
colleagues in exchange of bribes.

“

Malfunctioning
institutions have
created an ideal
environment for
authoritarian power
to take root

”

The investigation of a torture case or other gross violation of
human rights ends up branding the victim as a criminal. The
investigation process ultimately stigmatises the victims and
their families in society, as there is no form of remedy available.
As a result, the complaints of torture do not proceed toward
prosecution. Even during the seven years that Bangladesh was
a Council Member, not a single case of torture reached the
prosecutorial stage before the Judiciary.
The government deliberately recruits a group of substandard
lawyers – who are active supporters of the ruling party – to work
as prosecutors. This is done for the purpose of exonerating the
cadres and leaders of the ruling party whose commission of crimes
knows no bound until that party is ousted from office by another
party’s violent political outrage.
Bangladesh’s Judiciary – from the Magistracy to the Supreme
Court – has earned the reputation of being the extended hand
of the government. The Judiciary has continuously abdicated its
own power, to the extent that the Chief Justice has publicly stated
that the executive is taking away all power of the Judiciary.3 As a
result, the Judiciary is left with no capacity to guarantee remedies
or protection to the victims of human rights abuse. In fact, it can
be said that justice institutions in Bangladesh simply do not have
the ability to uphold the rule of law.
Over the years, successive governments have consistently
contributed to the damage of Bangladesh’s justice institutions.
In order to silence dissenting voices within its jurisdiction, the
rulers have made use of the torturous policing system, a coercive
investigation mechanism, a substandard prosecutorial unit,
and an incompetent Judiciary. Together, such malfunctioning
institutions have created an ideal environment for authoritarian
power to take root. Silencing citizens by using these “justice”
institutions has widened the scope of earning undeserved wealth,
without any risk or fear of consequences.
People’s fundamental freedoms cannot be practiced in a country
where justice institutions exist as a mere facade. The independent
experts of the UN and the international community have witnessed
these realities too.
Now, the time has come to change the human rights mechanisms.
There must be a new discourse on how citizens can be protected
3	Asian Human Rights Commission, “Chief Justice speaks out against
Executive usurping the power of the Judiciary” can be accessed at: http://
humanrights.asia/news/ahrc-news/AHRC-STM-005-2016

10

article 2  March 2016 Vol.15, No. 1

from atrocities committed by the institutions meant to protect
them.
The UN Human Rights Council, its Special Procedures and the
Treaty Bodies should understand the ground realities of countries
like Bangladesh. The conventional pattern of recommendations
like ‘investigate, prosecute, and adjudicate’ needs to change
following the experiences of the last ten years. The Special
Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment should not regret that the mandate has
not yet been invited for a country visit to Bangladesh.

“

The new policy
should include
effective initiatives
of rebuilding justice
institutions

”

The Council should adopt a new policy for the protection of
people, as immediately as possible, if it is sincere about protecting
people from gross abuses of human rights.
The new policy should include effective initiatives of rebuilding
justice institutions. Rebuilding does not mean constructing new
court buildings, but rather rebuilding institutions and their
concepts, to the extent that equality before the law and right
to fair trial can be guaranteed. These institutions must never
entertain impunity, which has no place in any genuine rule of
law jurisdiction.
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INDIA: A country afraid to
prevent custodial torture
India Desk

S

ix years have passed since the lower house of the Indian
Parliament passed the Prevention of Torture Act, 2010.
The upper house of the Parliament, which reviewed the
law after a broad consultation, recommended thorough revision
of the law. Since then, the government has shelved the law and
nothing has been heard about it since.
Prohibition of torture is not the policy of the Indian State. The
Prevention of Torture Act, 2010, is a riveting example of this. The
law fails to meet standards, in adequately defining torture and in
prescribing appropriate process of investigation of complaints of
torture, rendering the law useless, even if it is passed.
Policy makers in the country believe that without the use of
torture, India cannot be policed. Public statements repeatedly
made by police officers, bureaucrats, ministers, and judges
confirm this. India’s policing policy is premised around the image
of a rough and tough cop, who is expected to show no mercy to
the suspect. A large number of Indian public believe that police
officers have the right to torture, and that torture is a legitimate
method of crime investigation, and use of force is an effective
instrument for law enforcement. It is common for police officers
to assault people as a part of maintaining law and order.
Judges, particularly those in the lower Judiciary, believe that
it is morally wrong to challenge a police officer on the question
of torture. This is because the judges are aware that the crime
investigation agencies in India often do not have any means
to investigate crimes apart from resorting to the use of force.
Therefore, even when a detainee complains about physical abuse
by the police officer, magistrates ignore the complaint, fail to
record the complaint, and fail to provide the basic protection to
which that detainee is entitled during custody against torture,
i.e. a medical examination.

12
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Crime investigation in India, overwhelmingly, depends on oral
evidence. The country does not have even one per cent of the
facilities required to undertake modern crime investigation. Due
to this, witnesses too are tortured in India.
All efforts to urge India to ratify the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment
should therefore be linked to efforts to redesign the country’s
criminal justice mainframe. India should be encouraged to revise
its policing policy, and to invest substantially to procure modern
crime investigation technologies. India should also be encouraged
to reduce its people to police ratio, which, at the moment, is a
police officer for every 810 people, a ratio more than two times
wider than the global average.

“

India should
be encouraged to
revise its policing
policy, and to invest
substantially to
procure modern
crime investigation
technologies

”

Similar efforts must be made to improve the criminal justice
process in India, particularly to address the large divide in the
judge to people ratio, which, at the moment, is 13 judges for a
million people. This is one of the reasons for decades long delays
in criminal trials in India. Modernising the Indian police without
addressing scandalous delays in criminal trials will render the
modernisation process a futile exercise.
It is equally important for India to redesign its policing laws.
Police laws in India are based on colonial legalisations, drafted
at a time when the police was primarily understood and expected
to function as the administrator’s agent that maintains order,
most importantly to supress public protests against unfair and
arbitrary actions of the British Empire.
Suppression of freedom and dignity and enforcement of
obedience were the primary objectives of the Irish Constabulary
model of policing that was introduced to the British colonies
including India. Policing in India therefore contradicts with
respect to human dignity, freedom, and individual rights, founding
principles of the Indian Constitution. The spirit of democracy that
India claims it strives to uphold is constantly under threat, as
long as India does not radically redesign its policing architecture.
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INDIA: Woeful implementation
of welfare schemes responsible for
high malnutrition among children
India Desk

1. 	The Asian Legal Resource Centre (ALRC) draws the attention
of the Human Rights Council to the persistent problem of an
unacceptably high level of child malnutrition in India despite
a plethora of government schemes to curb the same.
2. The recently released findings of the National Family Health
Survey (NFHS) - 3, 2005-06, found that 43% of Indian children
are underweight. The survey found that
“Among children under age six years in areas covered by an
anganwadi centre, one in four (26 percent) received supplementary
food from an AWC, one in five received an immunization from an
AWC, and one in six went to an AWC for a health check-up in the
12 months preceding the survey.”

3. 	In other words, only 26% children under 6 years, in the areas
covered by an anganwadi centre, received supplementary
food, while immunization coverage was even worse at 20%.
Put the two failures together – one which makes children
chronically vulnerable to diseases and the other that denies
them protection from a few life threatening ones – and one
has the recipe for a continuing tragedy.
4. 	The findings of the survey are corroborated by another
study called Rapid Survey on Children (RSOC) conducted
by the UNICEF in 2013 and 2014. The aim of this survey
was to get interim workable figures prior to the results of the
ongoing NFHS-4. The report raises serious questions about
the implementation of the schemes earmarked for snatching
children out of the jaws of hunger and starvation. While
noticing a significant decline in overall malnutrition among
children, from 42.5% to 29.4%, the report also underscores
notable failures on other indicators. As many as 15% of Indian

14
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children remain wasted, while a whopping 38.7% are stunted.
The RSOC data also shows that while stunting is much higher
in rural areas (41.7%), urban India does not fare much better
(32.1%).
5. Despite such alarming figures – that indict the government of
India for woeful implementation of its schemes and programmes
– the government of India is reportedly considering scrapping
the National Nutrition Mission, a multi-sectoral programme
earmarked for 200 high-burden districts. Any such move by
the government, which has already slashed the budget for the
critical Integrated Child Development Scheme by almost half in
2015-16, would add to the malnutrition woes and jeopardize
many schemes aimed at saving children.

“

Government of
India has wonderful
laws, ideas and
schemes but the
things are different
on the ground

”

6. 	The Supreme Court of India has also taken cognizance of the
situation and pulled up the government of India for the same.
For instance, a social justice bench of the Supreme Court of
India, comprising justices Madan B. Lokur and U.U. Lalit,
recently criticized the government for its failure to implement
welfare schemes for children belonging to the lower strata
of society. The Court stressed the “mismatch” between the
“wonderful schemes” the government creates and the ground
realities that remain unchanged.
7. 	The court hauled up the union government, particularly over
the serious underperformance of the 2010-11 introduced
Rajiv Gandhi Scheme for Empowerment of Adolescent
Girls (RGSEAG), also known as ‘Sabla’. The Bench told the
Additional Solicitor General (ASG) Tushar Mehta, “All the ideas
you have seems [sic] OK. Government of India has wonderful
laws, ideas and schemes but the things are different on the
ground.”
8. Though the Court stressed on Sabla, the findings of the
abovementioned studies conducted by the government of
India and UNICEF showcase that other schemes are being
implemented equally woefully, with no mechanism for
monitoring as they get implemented. They also seem to have
no mechanism for redress when exposed.
9. 	The Asian Legal Resource Centre therefore urges the Council
to:
a) 	Ask the Government of India to establish a mechanism for
better implementation of the schemes and institutionalize
a process of real time monitoring and redress mechanism.
b) 	Ask the Government of India to streamline various schemes
meant for pulling children out of malnutrition with special
emphasis on high burden districts, most of which are tribal
areas.
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“

The government
of India must, in
fact, strengthen the
Mission to address
alarming levels of
malnutrition

”
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c)	Ask the Government of India to put special emphasis on
the children from scheduled castes and scheduled tribes
– two of the most marginalized communities of India –as
they form the biggest chunk of malnourished children.
d)	Ask the Government of India to abandon any plans of
scrapping the National Nutrition Mission, as such a move
would hit the children from the scheduled castes and
scheduled tribes the hardest. The government of India
must, in fact, strengthen the Mission to address alarming
levels of malnutrition in these communities.
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INDONESIA: Judicial and legal
systems have failed to address
torture
Indonesia Desk

1.	The Asian Legal Resource Centre (ALRC) wishes to draw the
attention of the UN Human Rights Council (UNHRC) to the fact
that torture and othercruel, inhuman or degrading treatment or
punishment continues to recur widely in Indonesia. Although
Indonesia is a state party to the International Convention
against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT), with the promulgation of
Law No. 5 of 1998, torture remains routine, with only a few
perpetrators being lightly punished.
2. Between 2012 and 2015, the ALRC’s sister organization, the
Asian Human Rights Commission (AHRC), has documented
and reported 41 cases of torture and ill-treatment in Indonesia
through its Urgent Appeal Desk. The perpetrators of such
torture are largely police officers, military personnel, and
prison guards.
3.	Torture is conducted along a few patterns in Indonesia, with
the most common torture pattern being that which occurrs
in police custody, as a method to obtain confessions from
suspects. The AHRC has documented and reported one such
case from Widang Police Sector, Tuban regency, East Java
province. Fiki Arfiando (13), an underage victim, was tortured
to death by police officers in the Widang Police Sector. The
police arrested Arfiando without any arrest warrant, and,
without proper investigation, forced him to confess to stealing
a motorcycle belonging to his neighbor, Mr. Husen. According
to the report from a local hospital, Arfiando was injured under
his eye 3 x 1 cm and under his right eye 0.5 x 0.5 cm as a
result of torture (AHRC-UAC-094-2015).
4.	Torture also occurs frequently due to the absence of lawyers;
a majority of victims cannot afford to pay for lawyers. Mr.
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“

As seen in
several cases already
mentioned, torture
frequently results in
the death of
victims

”

Abdullah was one such victim who died as a result of torture, as
he could not afford a lawyer. Police officers of the Municipality
Police (Polrestabes) and the Tamalate Police Sector (Polsek
Tamatale), Makassar, South Sulawesi Province, repeatedly
beat and slashed Mr. Abdullah as he refused to confess to
stealing a motorcycle and laptop (AHRC-UAC-137-2015). This
led to this death.
5.	Another pattern of torture is that related to revenge. In the case
of Mr. Aslin Zalim (AHRC-UAU-006-2015), who was tortured
to death in Bau-Bau Regency, South East Sulawesi Province,
for instance, Mr. Aslin was tortured for redirecting vehicles in
traffic at a time whenJoko Krisdianto, Chief of Bau Bau Police
Resort was stuck on the road. Subsequently, Joko was angry
and telephoned his subordinate to arrest Azlin. In another
case documented by the AHRC, (AHRC-UAC-003-2016), due to
ill-feelings towards local Papuans, police in Papua arbitrarily
arrested and tortured three indigenous Papuans, Elieser Awom
(26), Yafeth Awom (18), and Dan Soleman Yom (24). According
to the victims, the police officers consumed alcoholic drinks
before and during the acts of torture.
6.	As seen in several cases already mentioned, torture frequently
results in the death of victims. In the last one year, the
AHRC has documented seven cases of torture resulting in
the death of the victims. One such case reported in 2015,
is based on torture that occured in 2011in Samarinda City,
East Kalimantan Province, of 16-year-old Ramadan Suhuddin
(AHRC-UAC-065-2015). Ramadhan and his six friends were
arrested due to alleged motorcycle theft, and they were
arrested and brought to Samarinda Municipality Police Office,
without any arrest warrant. Since 2011, the legal process is
ongoing. The process is moving slowly, and Ramadhan’s family
has yet to get justice.
7.	Over the past year, the ALRC has also noted that the torture
of drug dealers has been frequent. Two such cases have been
documented by its sister organisation: one involves the brutal
torture of Mr. Suhaili by the Police Drug Force of Bangka Police
Resort, which resulted in his death (AHRC-UAC-097-2015),
and the others involves the burning alive of drug dealer Mr.
Sudirman by Brigadier Sony Saputra, a police officer of the
Karimun Police Resort (Polres Karimun), and the Brigadier’s
friends. Mr. Sudirman’s caseshowed that police officers are also
involved in the illegal business of selling shabu-shabu (crystal
methamphetamine) and marijuana (AHRC-UAC-095-2015).
8.	The Indonesian Government has taken baby steps to address
the inadequacies of the legal system in dealing with torture.
Indonesia’s new penal code has been in the drafting process
for around 10 years, and, as of now, only the first chapter
has been completed. The AHRC, along with its local partners,
has been trying to lobby for the regulation of punishment of
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torture in the new penal code. While far from ideal, such a
provision has recently been made.
9.	The promulgation of Law. No 16 of 2011 on Legal Aid has yet
to make it effective in reducing torture, especially torture in
police custody. Though the law mandates the government to
provide a State budget and appoint pro bono lawyers to assist
suspects, in practice the provisions remain unclear. Moreover,
the police and public prosecutor have yet to officially adopt the
law. The Minister of Law and Human Rights should therefore
prioritise integrating the law into the internal policy of law
enforcement agencies.
10. Besides the slow drafting of the new penal code, the ALRC also
notes that the Parliament has refused to consider a torture bill
in the national legislation program, arguing that punishment
of torture cannot be separated from the new penal code, and
therefore a separate bill on torture should not be considered.

“

Though the
law mandates the
government to
provide a State
budget and appoint
pro bono lawyers
to assist suspects,
in practice the
provisions remain
unclear

”

11.	In view of the above, the ALRC requests the Human Rights
Council to urge the Indonesian government to:
a.	Ensure that punishment of torture is regulated in the new
penal code, providing adequate remedy for victims and
their families;
b.	Guarantee legal assistance to all those who cannot afford
to pay for lawyers, at every stage of the legal process;
c.	Conduct comprehensive security sector reform, thus
reducing the involvement of security actors in torture
related crimes;
d. Send an official invitation the UN Special Rapporteur on
torture and othercruel, inhuman or degrading treatment
or punishment for a country visit.
e.	Mandate that any evidence obtained by torturing suspects
is deemed illegal and something that cannot be used to
indict the suspects.
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INDONESIA: Minority religion
and belief yet to be protected by
government
Indonesia Desk

1.	The Asian Legal Resource Centre (ALRC) wishes to draw the
attention of the UN Human Rights Council (UNHRC) to the
repeated violations taking place against minority religions and
beliefs in Indonesia. In the last two years, congregations of
Ahmadiyya, Christian, Gafatar, and even Muslim communities,
have all been targeted.
2.	During Indonesia’s Universal Periodic Review (UPR) in
2012, and its Human Rights Committee review in 2013, the
persecution and lack of protection of minority religions was a
key point for evaluation and recommendation. Nonetheless,
up until now, the government has yet to show any progress
in improving protection for minority groups. Furthermore,
there are many controversial rules and regulations existing
in the Indonesian legal system, such as the Blasphemy law,
and various local regulations (peraturan daerah) prohibiting
Ahmadiyya and other minority religions and belief. The
government has not undertaken any legal review to ensure
Indonesia’s legal system is in line with human rights norms.
3.	On 19 January 2016, an intolerant mob attacked members of
the Fajar Nusantara Movement (Gafatar), a religious minority,
burned down houses, and forcibly evicted members of Gafatar
from the Motong Panjang Village, Menpawah District, West
Kalimantan Province. Fajar Nusantara was founded in January
2012 and its members are in 14 Indonesian provinces. Prior
to the attack, the Indonesian Ulama Council (MUI), a national
association of Islamic clerics, stated that Gafatar is heretic and
associated with al-Qiyadah, an organization founded in 2007.
In 2008, al-Qiyadah’s leader was prosecuted under Article
156(a) of the Indonesian Penal Code (KUHP) in relation to
blasphemy, and he was sentenced to four years’ imprisonment.
Subsequently, in June 2015, six members of Gafatar in Aceh
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Province were also prosecuted under Article 156(a) of KUHP
and sentenced to four years’ imprisonment.
4.	According to data provided by the Commission for
Disappearances and Victims of Violence (KontraS), on 23
January 2016, around 300 IDPs of the Gafatar community
from East Java province arrived in Transito Camp in
Surabaya City, East Java Province. The next day, January
24, the National and Political Unity Office (KESBANGPOL)
of the Ministry of Home Affairs, issued seven official letters
concerning restrictions for Gafatar members. The essence
of the letters was that the Gafatar cannot leave the refugee
camp or communicate with people without the consent of the
security forces.

“

The AHRC has
documented the
prohibition of the
Ahmadiyya group
from holding Friday
prayers

”

5.	Gafatar refugees staying in the Panti Sosial Bina Insan
Budaya Cipayung Refugee Camp, East Jakarta, suffer from
hunger and malnutrition. So far, the local authority has
only provided instant noodles to the camp. In Central Java
Province, hundreds of military personnel and police equipped
with guns are ready to receive Gafatar refugees who will land
in Central Java Province.
6.	The Asian Human Rights Commission (AHRC), a sister
organization of the ALRC, has documented the prohibition of
the Ahmadiyya group from holding Friday prayers in Bukit
Duri Tebet, Jakarta, Indonesia (AHRC-UAC-084-2015). Every
Friday, the intolerant Islamic Defender Front, has blocked
the Ahmadis from their Friday prayers at their own An-Nur
Mosque. Moreover, on 5 January 2016, the local government
in Bangka Island, Bangka Belitung Province issued a letter
demanding that the Ahmadiyah either convert to Sunni Islam
or face expulsion from Bangka. In this case, the Bangka
government officials are conspiring with Muslim groups to
unlawfully expel Ahmadiyah community members from their
homes.
7.	Threats against Ahmadiyya congregations in Bangka Island
continue, after hundreds of local community members
protested and threatened the secretariat of the local Ahmadiyya
Community. The Ahmadi children are also threatened by other
children and teachers in Srimenanti School, demanding the
Ahmadi children leave the school and find another one.
8.	Considering the lack of protection of minority religions
and beliefs, and the repeated persecution against them in
Indonesia, the ALRC respectfully requests the HRC to:
a.	Urge the government to ensure protection for minority
religions and belief, and ensure that all those who brutally
attack or discriminate against minority groups are held
accountable under the law;
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“

Urge the
government to
review and audit
its national laws
controversial and
discriminatory in
nature

b.	Urge the government to review and audit its national laws,
some of which are controversial and discriminatory in
nature, such as the blasphemy law, and local regulations
prohibiting Ahmadiyya and other minority religions;
c. Convince the government to officially invite the UN Special
Rappertour on freedom of religions or belief to visit
Indonesia.

”
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INDONESIA: No effective
judicial process or remedy for
victims of summary executions
Indonesia Desk

1.	Although Indonesia’s Constitution guarantees the right to life,
the Asian Legal Resource Centre (ALRC) wishes to inform the
UN Human Rights Council that summary executions occur
frequently in Indonesia. The targets are most often indigenous
people and human rights defenders.
2.	Over the past year, the ALRC’s sister organization, the Asian
Human Rights Commission (AHRC), has documented and
reported ten cases of summary executions in Indonesia. A
majority of these crimes occurred against rights defenders in
the mining and plantation sectors, while others occurred due
to lack of protection to local indigenous inhabitants, facing
loss of control over land and resources. The lack of active law
enforcement in these cases has strengthened impunity.
3.	Amongst the cases of summary executions of human rights
defenders fighting for land rights and environment documented
by the AHRC is that of Mr. Indra Pelani (22), a land rights
activist from Pelayang Tebat Village, Lubuk Mandrasah SubDistrict, Tebo Regency, Jambi Province, Indonesia. On 27
February 2015, Mr. Indra was summarily killed by the security
of Wira Karya Sakti Company (also known as PT WKS) (AHRCHAC-004-2015).
4.	Many of the perpetrators in these summary killings are State
law enforcement agents. This is so in the murder of Mr. Jopi
Teguh LasmanaPeranginangin (39), an environmental activist,
who used to work with the Indigenous People’s Alliance of
the Archipelago (AMAN). He was murdered by Indonesian
Navy personnel due to his campaign against a plantation
company that confiscated land from local farmers (AHRCUAC-080-2015). The investigation into his murder conducted
by the Navy military police has only named one Navy personnel
as a suspect, even though according to witnesses there were
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more than five perpetrators. Investigators have not shown
serious intent to solve the case.

“

The AHRC has
also documented
and reported on
the persecution
and murder of local
indigenous
Papuans

”

5.	The attack on Mr. Salim and Mr. Tosan in Selok Awar-awar
Village, Lumajang Regency, East Java Province is another
example of the danger posed to land rights activists (AHRCUAC-130-2015). On 26 September 2015, the two activists were
attacked by thugs. These men were ordered and supported
by the Head of Selok Awar-Awar Village, Mr. Hariyono, and
police officers of Pasiran Police Sector. The attack resulted in
the death of Mr. Salim, while Mr. Tosan was seriously injured
and subsequently admitted to a local hospital.
6.	The AHRC has also documented and reported on the
persecution and murder of local indigenous Papuans by the
Indonesian security forces. Most of these cases have yet to
be properly investigated and prosecuted. For instance, the
Paniai case of 8 December 2014, in Paniai Regency, Papua
Province, where security forces brutally attacked and shot
indigenous Papuans, resulted in the death of five students
and injuries to 17 others (AHRC-UAC-089-2015). Despite the
fact that the National Commission on Human Rights (Komnas
HAM), on 7 May 2015 announced the establishment of a pro
justitia investigation team under law No. 26 of 2000 on the
Human Rights Court, until now no notable progress has been
made. Last year, the Commission had stated that it faced
budget difficulties that prevented it from even starting the
investigation.
7.	Since the Paniai case in Papua, the ALRC has noted that
summary executions have occurred repeatedly. On 25 June
2015, police officers of Tigi Police Sector, Deiyai Regency,
Papua Province, shot 10 Papuan youths, killing one, 19-yearold Yoteni Agapa (AHRC-UAC-090-2015). Subsequently, on 8
September 2015, police officers of the Tolikara Police Resort
forcibly dispersed protesters of a local church congregation
by shooting at them, resulting in the death of an elementary
school student (AHRC-UAC-106-2015). In another case, police
officers in Petra, Timika, Papua Province,weresearching for
a youth group allegedly creating public chaos in Petra on
September 28. Ignoring proper investigation procedure, the
police officers brutally shot at local residents, resulting in the
death of 18-year-old Kalep Zera Bagau (AHRC-UAC-128-2015).
8.	The above details reveal that Indonesia does not have a strong
and comprehensive policy to ensure protection for human
rights defenders and indigenous people who are subjected
to murder and other human rights violations. Furthermore,
the law enforcement is not effective; most of the cases remain
unpunished. In a few of them investigations are initiated, but
mostly without tangible results; in only a very small number
of cases, do we find light punishment.
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9.	Considering the repeated summary executions occurring in
Indonesia and the absence of law enforcement, the ALRC
respectfully requests the Human Rights Council to:
a.	Urge the Indonesian government to properly investigate all
cases of summary killings, guarantee their non-recurrence,
and provide remedy for victims and their families.
b.	Urge the government to fully support the National
Commission on Human Rights to continue its pro justitia
investigation in the Paniai case.
c.	Ensure that the government consistently implements
constitutional provisions regarding protecting the right to
life of all peoples, particularly indigenous peoples.		
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“

Urge the
Indonesian
government to
properly investigate
all cases of summary
killings

”
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MYANMAR: A state that requires
the foundations for justice
institutions to be built to achieve
a stable change
Myanmar Desk

T

he Asian Legal Resource Centre congratulates the people
of Myanmar for successfully and peacefully electing a
democratic government through national elections held
in November 2015. The country and its people are, however, for
all practical purposes still under the influence of militarisation
that has gripped the country since 1959. For instance, the people
of Myanmar and their institutions do not have a memory of
independent justice institutions.
Concepts like presumption of innocence, right to silence,
and independent adjudication of disputes have never been given
a chance to take root in the country. Instead what is rooted is
the dependence upon the patronage of the powerful, a character
that is deeply etched into the very edifices of the country’s justice
institutions. So much so, even professionals like lawyers and
judges do not know the meaning and purpose of professional
freedom.
This doesn’t mean that Myanmar does not have a justice
system. The singular purpose for which professionals like police
officers, administrative agencies of the state, the prosecutors
and the judges were used by the military in Myanmar was the
subjugation of the population – to make them comply, without fail,
to the presidential and military orders promulgated for the past
57 years in the country. Hence, what Myanmar currently owns
is a justice system with a memory of functioning as an enforcer,
rather than a deliverer of justice.

Despite the elections that have technically ended military rule
in Myanmar, the country has a long way to travel to taste the true
fruits of democracy, freedom, and dignity of individuals. There
still exist deep divides between ethnic communities in Myanmar,
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which need to be bridged through reconciliation and dialogue.
The country is poor, with wide income disparities between
former military officers and members of the ordinary public. The
Constitution is the product of military rule, which is incompatible
with true notions of democracy and democratic governance.
Fundamental to changing the current state of affairs
in Myanmar is a through overhaul of the country’s justice
institutions, in letter and spirit. For the culture of independence
and professionalism to be established in the Myanmar’s justice
processes, the country should be encouraged and assisted
to revise, overhaul, and build from the very basics its justice
institutions.
This requires a long-term commitment from the Human Rights
Council for Myanmar. While Myanmar is encouraged to ratify
key human rights documents, legal professionals in the country
should be provided adequate exposure to basic and advanced
concepts of human rights, independence, and justice.

“

Courts and
other facilities for
justice institutions
to undertake their
day-to-day work do
not exist in adequate
numbers in the
country

”

Judges and all other government officers in Myanmar are paid
some of the lowest salaries offered in the region. Courts and other
facilities for justice institutions to undertake their day-to-day
work do not exist in adequate numbers in the country. Similarly,
the Myanmar police and other law enforcement agencies should
be demilitarised at a fast pace, failing which these vital agents
of the State could form a formidable stumbling block to change
in Myanmar.
The ALRC therefore urges the Council to consider the situation
in Myanmar and engage with the country with adequate and
nuanced understanding about the practical and existing realties in
that State, and not to repeat mistakes that the UN made, despite
good intentions, in Cambodia and Nepal. While ratification of key
human rights treaties and the strengthening of the Myanmar
National Human Rights Commission are good initiatives, it must
not be presupposed that the country has basic institutions with
a memory of protecting fundamental freedoms and the capacity
to deliver justice.
It is not enough to train State agencies, like the police officers
of Myanmar, on human rights norms and principles. The country
should also be assisted at a substantial scale to setup institutional
structures without which such training will be rendered a
meaningless exercise.
For instance, the country does not have adequate scientific
crime investigation facilities and hence investigators depend on
oral testimonies to investigate crimes of all nature. In such an
environment, if the police officers receive training on the absolute
prohibition of torture, they will be unable to put the training
into practice; this is because they will have to resort to methods
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of making the accused and the witness testify to undertake the
investigation, for which, so far, use of brute force is the only
means.

“

What Myanmar
requires now is
engaging and
encouraging
dialogues and
adequate resources
and technical
assistance to assist
and reassure the
country

”

Likewise, while it is important to instil principles against
corruption through trainings and seminars to judges, prosecutors,
police officers, and other State officers, such training will have
no purpose, if the officers continue to receive alarmingly low pay,
with which they cannot meet monthly living expenses. Therefore,
human rights assistance to Myanmar must not be limited to
training and ratification of human rights documents, like what the
UN, and several member states of the Council, through bilateral
agreements, have delivered in countries like Nepal and Cambodia.
In both Nepal and Cambodia, situations did not improve
despite huge amounts of international resources being spent to
improve human rights standards. In both countries, international
assistance was limited to training and preaching on human
rights principles, a process that failed to deliver adequate results,
a mistake the Council should not promote to be repeated in
Myanmar.
Today Myanmar is a receptive country to change and the
people of Myanmar have proved that they can achieve what
was unthinkable two years ago. What Myanmar requires now
is engaging and encouraging dialogues and adequate resources
and technical assistance to assist and reassure the country, and
its institutions, to substantially overhaul. Any delay in this, and
an approach of exclusively limiting engagements to preaching of
human rights norms, will neither benefit Myanmar nor the global
human rights movement.
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PAKISTAN: Government
undermines the people’s
Right to Life
Pakistan Desk

T

he Asian Legal Resource Centre (ALRC) would like
to draw the UN Human Rights Council’s attention
to the deteriorating human rights conditions in
Pakistan, particularly regarding the right to life. The lifting of
the moratorium on the death penalty has led to the execution
of more than 350 people, the vast majority of whom were not
convicted of terror offences. Initially reserved for terror convicts,
the death penalty was extended to all capital crimes, including
kidnapping and murder, on 10 March 2015, at the behest of the
military establishment.
Pakistan’s lifting of the moratorium on the execution of death
sentences while its criminal justice system is mired incorruption
and injustice is a complete travesty. Exercising the death penalty
in an already intolerant society is clearly a populist move rather
than a deterrent to crime and terror. Confessions obtained
through torture are the basis upon which the Anti-Terrorism
and Sessions Courts are handing down death sentences. Blind to
justice and international norms,these Courts have been awarding
death sentences to minors and even the mentally and physically
challenged.
Federal Interior Minister Chaudhry Nisar Ali Khan announced
that executions will at least double in 2016; it can thus be
estimated that three or more persons will be hung daily. These
executions will colour the entire year.
Pakistan is believed to have the largest number of death row
inmates in the world. According to the government, in October
2015, 6,016 prisoners were awaiting execution; other estimates,
are however higher, putting the number close to 8,000. Up
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“

The state of the
country’s criminal
justice system
is such that it is
used to punish the
underprivileged and
vulnerable

”

to 1,000 people convicted as juveniles are facing execution.
Executing juvenile convicts is illegal under international law.
Proving age in Pakistan can be difficult, particularly in poor
communities, where many births are not registered.
In June 2015, Aftab Bahadur was hanged in Kot Lakpat Jail.
He was sentenced to death on murder charges when he was
15-years-old. According to Aftab, the police asked for a 50,000
Rupee bribe when he was arrested, and said that they would
let him go if he paid up. Pakistan’s labyrinthine and archaic
investigation and prosecution makes it an uphill task for a
person wrongfully convicted to prove his innocence. Furthermore,
confessions are extracted using third degree torture, resulting in
the miscarriage of justice.
The state of the country’s criminal justice system is such that
it is used to punish the underprivileged and vulnerable, the very
group it is meant to protect. Take the case of Khizar Hayat, a
schizophrenic, whose mental state deteriorated due to 17 years
spent on death row in Pakistan. Due to relentless civil society
efforts, the execution of Khizar’s death warrant was delayed to
allow for a proper medical evaluation. But the State remains
determined to hang him till his death.
A paraplegic,43-year-old Abdul Basit, also faces the gallows. A
wheelchair bound prisoner at Lahore Jail, Basitwas convicted and
sentenced to death for murder in 2009. In 2010, he contracted
tubercular meningitis in prison. The prison authorities did not
provide him sufficient health care, which left him paralysed from
the waist down. Despite a government-appointed medical board
having confirmed the continuing severity of his condition, last
month, a “black warrant” was issued for his execution.
Khizar and Abdul Basit’s death warrants are in violation of
the UN Convention on the Rights of Persons with Disabilities,
which Pakistan ratified in 2011. The UN Commission on Human
Rights adopted resolutions in 1999 and 2000 urging countries that
retain the death penalty not to impose it “on a person suffering
from any form of mental disorder”. Additionally, Section 84 of
the Pakistan Penal Code excludes from criminal punishment any
person demonstrating “disorder of his mental capacities”.
Muhammad Anwar was a minor at the time of his alleged
crime. He then spent 23 years on death row, a time that exceeds
a life sentence. Following two heart attacks in jail, Anwar is now
paralysed in his left hand and leg. While his execution has been
temporarily halted due to international pressure,another minor
at the time of his accused crime, Saqi Shah was not so lucky.
Saqi was charged withthe murder of a person from a militant
and banned organization at the age of 16.He spent 23 years in

30

article 2  March 2016 Vol.15, No. 1

prison, 20 of which were in a “death cell” of Adiala Prison, before
being executed.
Four teenagers were hung in Pakistan in 2015, despite the plea
from their lawyers and human rights organizations that they were
under 18 years at the time of their alleged crime. Aftab Bahadur
Masih, Ansar Iqbal, Syed Saqi Shah, and Shafqat Hussain had
already served two decades behind bars before being hanged.
The courts disregarded all evidence pertaining to their age before
doling out the death sentences. In the case of Shafqat Hussain,
the court refused to allow his lawyer more time to furnish evidence
related to his exact age.The executions violate the prohibition on
the execution of juveniles set out in Article 6 of the ICCPR and
Article 37 of the UN Convention on the Rights of the Child.

“

Pakistan has
decided to execute
8,000 prisoners
before the general
elections of 2018

”

Article 9 of the Constitution states, “No Person shall be
deprived of life or liberty save in accordance with law,” yet the
country’s civilian and military courts are sentencing people
without following due process. Even the façade of the rule of law
has taken a back seat as the State gropes in the dark to deter
terrorism with judicial and quasi-judicial terror.
The government of Pakistan has decided to execute 8,000
prisoners before the general elections of 2018 to claim that it
has followed the rule of law. When the moratorium was lifted, the
government promised that hangings would help deter Islamist
militants, yet less than one in six executions were linked to
militancy.This is a clear violation of Article 6(2) of the ICCPR,
which states, “In countries which have not abolished the death
penalty, sentence of death may be imposed only for the most
serious crimes in accordance with the law in force at the time of
the commission of the crime.”
The right to life is a supreme and inalienable right, and any
exception to it must be narrow and well founded. The death
penalty legitimizes an irreversible act of violence by the State and
will inevitably claim innocent victims. As long as human justice
remains fallible, the risk of executing the innocent can never be
eliminated. Surveys and studies conducted by the United Nations
and others show that capital punishment does not deter crime.
On the other hand, an increase in the likelihood of being caught
and rehabilitation for first-time offenders are certainly deterrence.
The focus on punishment takes the State’s attention away from
these other important goals.
In light of these realities, the Asian Legal Resource Center
recommends:
a)	The United Nations makes the Council membership of
Pakistan conditional –on halting executions of those not
involved in terrorism and on death row since 1990.
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b)	The government of Pakistanre-establishes a moratorium
on all further executions;
c)	The government of Pakistan respects the right to life of
every citizen and ensures that due processis followed in
any legal measure restricting this right;
d)	The State of Pakistan re-engineers and overhauls its
archaic criminal justice institutions ushering in ahumane
and judicious system that uses forensics and modern
methods of investigation.
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Asian justice institutions and
human rights
Opening remarks by Basil Fernando,
Director of Policy and Programmes, AHRC

At the
31st Regular Session of the UN Human Rights Council
Parallel Event on ‘Asian justice institutions and human rights’
7th March 2016
Your Excellencies, Ladies and Gentlemen,
If we are to go straight, to the very core of the discussion, that
we want to have today, it would be this.
There is a consensus that despite of all attempts by the UN
Human Rights mechanisms and the efforts of the international
community human rights situations in countries that known as
developing countries have nothing to record by way of successes.
We are not here, to repeat this same statement again. We are
here to ask why there is such a failure and to ask ourselves as
to whether there is something else to be done, that would make
a difference.
On the basis of the experience of the Asian Human Rights
Commission, we would like to suggest that “Yes, there is
something else that can be done, other than what has been done
so far, in order to have the UN Declarations ratified, or to develop
domestic laws – that are in keeping with international norms and
standards. We would like to suggest that the area that we should
look into is the area of implementation of state obligations relating
to human rights which can only be done through well-functioning
law enforcement agencies and agencies for the administration
of justice. To put it more bluntly what we have to look for is the
nature of policing institutions, prosecutorial institutions, and
judicial institutions that fail to protect the basic human rights of
the peoples in these countries.
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“

In fact, the policing
institutions may not
be concerned with
justice at all

”

Do we have in the reports made by relevant UN Treaty Bodies
adequate information about the reasons that explain the failures
of policing, prosecutorial and judicial systems of any country? To
my knowledge, no such reports exist. That is simply because we
have not engaged in the task of monitoring or studying the nature
of the policing institutions or prosecutorial or judicial institutions
in any of the countries in order to find out how and why these
institutions fail to protect the human rights of the people of any
given country.
Unfortunately during the last sixty years or so, we have
not engaged in such monitoring or studying about the actual
functionality or dysfunctionality of these institutions. The extent
to which some efforts have been made is, in the area that is called
‘training’. What happens during these trainings, for most part, is
that experts from countries where there had existed developed law
enforcement and judicial mechanisms for many long years, visit
some of the developing countries, and tried to train the officers
in those countries, to do the way they have been doing in their
respective countries. The result of this again the same. There is
the rather frustrating outcry that despite of such trainings nothing
much has really improved.
There is in fact, nothing to be surprised about this. The
nature of the institutions of law enforcement and prosecutorial
and judicial institutions, in developed democracies have hardly
anything in common with those institutions in developing
countries. Let us list some of the differences;
From the point of view of basic power models, while
developed democracies have based their law enforcement and
other institutions on an organisational structure based on such
principles as separation of powers with checks and balances, the
rule of law and the supremacy of law and other principles flowing
out of these basic principles, the developing countries, do not
have organisational structures, which are based on such basic
principles. Some may argue that these principles are found in the
constitutions and the laws of some of the developing countries.
It is quite one thing to have laws in books and it is quite another
thing altogether, to design ones’ organisational structures, on the
basis of such principles. A close look at many of the developing
countries show that while the constitution may be talking about
the basic principles of liberal democracy, in fact, the organisational
structure of law enforcement and judicial institutions in these
countries are very often opposed to these very same principles.
For example the policing institutions may leave a large room
for illegal arrests, illegal detentions, and routine and widespread
use of torture and ill treatment. In fact, the policing institutions
may not be concerned with justice at all. It may be geared more
towards letting the policemen take undue advantages by way of
bribery and corruption and also use their powers to intimidate
and supress particularly the lower income groups in a particular
country. Within this institutional structure equality before the
law has little meaning, as the more affluent classes often live
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outside the control of police investigating authorities, and also
the judicial institutions.
It is quite a common occurrence in almost all developing
countries that the funds needed for a properly functioning
policing, prosecutorial, and judicial system, is not provided for
and therefore these institutions are severely underfunded. The
result of such underfunding is that all these institutions lacked
adequate human and financial resources and other needs such as
adequate buildings, adequate equipment, adequate training, and
the like. In fact, this underfunded system is beset with so many
problems that it could not provide for day to day performance
of the duties in the proper manner through these institutions.
Underfunding creates an institutional chaos and it is that state
of chaos that exists in the developing countries.

“

In almost all
developing countries
that the funds
needed for a properly
functioning policing,
prosecutorial, and
judicial system, is
not provided

”

The above two issues or problems mentioned above creates
many mind-blowing problems such as enormous delays, in
investigating, prosecuting and adjudicating cases. Some places
the delays go on as much as 30 years for a single case and
some other places, 10 to 15 years. Such delays cause enormous
hardships on all litigants and virtually makes a litigating process
a nightmare. Often murders take place in order to eliminate
witnesses, by utilising such delays. In any case the litigants who
may pursue the case to the very end are very few and most cases
end up, without any final result as one or the other party has
dropped out of the process.
When the litigants see the adjudication processes as absurd
and ludicrous many who suffer from such crime, do not intend
to make complaints nor to pursue cases in the courts. This way,
culture of silence and adjusting to injustices and cruelty become
quite a normal part of the societal relationships in these countries.
Passive adjustment to oppression becomes the manner in which
citizen expresses his or her helplessness.
A system such as this, provides enormous opportunities
for corruption, both at policing, prosecutions and even in the
judicial levels. In fact, litigation becomes, a means for making
illegal earnings. One direct result is that people lose faith in the
system altogether. Alienating from the law enforcement and justice
systems is a common complaint and there are lot of material
written on these issues in most of the developing countries.
A further impact of the maddening situation that comes of
failed law enforcement and judicial systems is a highly aberrated
legal profession. Lawyers who become aware of the severe
contra dictions within the so called justice system, develop
cynical approaches and learn to take advantage of the misery
of the people, who are often forced into litigation. Thus the legal
profession acquires rather a negative reputation within the so
called judicial milieu in these countries.
This is just a short description of the actual organisations
experience, of the people who take to litigation or who are forced
into litigation. How much of this common situation has been
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documented, studied, and commented on by the monitoring
agencies of the United Nations or other international bodies.
Hardly any kind of literature exists in these forums and the
discussions and debates, in such international forums have not
been about such matters.
Irrespective of these actual situations, various agencies keep
on making recommendations to the governments to improve
human rights and end impunity. However, the improvement of
rights and ending impunity becomes possible only, and only if
the chaos that exists within the law enforcement and judicial
systems are addressed. The pathetic situation is that there is no
discourse to address these problems.
The challenge we force at these discussions is about the way
to begin a discourse on the actual failures of the existing systems
of law enforcement and justice, so that a body of knowledge may
emerge that the international community cannot ignore.
However the creation of such a body of knowledge requires
human and material resources. The Universities that teach human
rights, in the developed world are not engaged in the study of
the ground realities of law enforcement and judicial institutions
mentioned above. Had there been such commitment much of these
realities mentioned above would have already become a part of
the global conversation. The absence of such a conversation is in
fact the critique on these educational and research institutions.
The building of a body of knowledge about the actual situations
that frustrates the attempt to improve human rights can only be
done with the close collaboration with people who have the living
experience of the factors that negates justice in their societies.
Among the intellectuals and human rights defenders in these
countries there are many who are fully aware of the nightmares
that I have mentioned above. However, international human rights
community has not developed initiatives to mobilise these persons
and to motivate them to engage in the creation of this body of
knowledge about the actual experiences of law enforcement and
justice which people experience. If such encouragement is given
and resources are made available such a body of knowledge can
be created within a short time. If such a body of knowledge is
created global conversation on human rights will dramatically
take a new turn.
If, it is possible to enable the development of such a new turn,
and to generate such a global conversation then, the future of
human rights will certainly be brighter. The problems that have
defeated all attempts for a better human rights performance,
during the last 60 years or so, could thus be negated.
The need of the hour is to recognise the gap between
conventions and reality and the contrast between the law
enforcement and judicial institutions in developed democracies
and those outside of them.
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