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Human Rights Related
Legal Reforms

I N T R O D U C T I O N

This series of lessons on legal reforms is a practical development  of  the discussions which took place
during 4 consultations facilitated by  the Asia Legal Resource Centre (ALRC) / Asian Human Rights Com-
mission (AHRC) on human rights-related law reforms.

The proceedings and conclusions  of those discussions are published in three booklets and a report
available from ALRC / AHRC.

o  Human Rights Related Legal reforms in Sri Lanka (Workshop 6-8 January, 1996, Bangalore, India)

o  Social Justice and the Judiciary (Seminar/Workshop 29 Nov.-1 Dec 1996, Sri Lanka)

o  Speedy and Just Settlement of Labour Disputes (Seminar 31 July-2 Aug 1998, Sri Lanka)

o  Police Reforms (Consultation 7-11 April, 1999, Bangalore, India)

The participatory nature of the consultations led to the formation, at the first workshop,  of the Vigil
Lanka Movement which aims to bring about legal and structural reforms in all aspects of the judicial system
in Sri Lanka.  The last two workshops in Sri Lanka were jointly organised by ALRC and the Vigil Lanka
Movement.

A small number of selected participants from other countries � India and Cambodia � who were in their
own situations either experts or concerned with the same or related issues of law reform contributed to a fertile
exchange of insights and ideas for solutions.
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Legal  reforms are seen by the participants to be essential in the general quest for workable democratic
systems in their particular societies, and ultimately for the enhancement of human rights for all peoples in any
society.

The value of these consultations for drawing lessons for general education lies in their intensive and
open process and at the same time focus on a particular country situation and its actual current problems in
this field.  Needless to say, the participants were  persons who were themselves daily engaged in legal or
related work and have been grappling with the shortcomings of the system.

 The conclusions of the participants of the first workshop reads in part:

�One of the positive developments in jurisprudence in many parts of the world is the permeation of
human rights considerations in all aspects of the law.  These experiences in other countries need to be assimi-
lated into the body of law in Sri Lanka.  This should happen by way of legislation as well as by way of judicial
precedent.  It is only natural that more conservative elements whose conceptions of law are based on outdated
and obsolete philosophies would resist the development of such a jurisprudence.  However, the compulsions
of a rapidly changing society are in favor of evolving legal institutions in line with international norms and
standards.  As Sri Lanka is eager to find its place in the international community it is imperative that interna-
tional developments in the human rights field be incorporated into the Sri Lankan Law speedily.  This is today
a matter of national pride and self-respect.

The judiciary could play a vital role in developing such a jurisprudence.  An enlightened legal profession
could assist the judiciary in this respect.  The creative and innovative approaches need to be adopted in the
Third World and in Asian social context in particular.  In this respect, the initiatives taken by the Indian
Supreme Court have been followed in several other countries in Asia and Africa.  By such creative approaches
it is possible to emerge out of the mold of the Anglo-Saxon-law  where such law is irrelevant to the social
context of Sri Lanka.�

The issues discussed at the second workshop centred around the judiciary, and included:

�Judicial activism; the need for simplification of legal procedures to achieve the objectives of a proper
administration of justice; a critique of the existing models of legal training which result in desensitizing the
learners to the acute crisis that the administration of justice is faced with; the importance that should be
attached to finding solutions to the problems of poorer litigants; the need for more informal mechanisms of
finding redress; the requirements for appointment and disciplinary control of the judiciary; the need to intro-
duce social action litigation and many other pressing issues.�
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Its recommendations spelt out fundamental tenets of the responsibility and role of the judiciary for secur-
ing justice and equality for all:

 �The concern for the poor, the unfortunate and the marginalised must be considered as the central issue
of justice for the 21st century if this century is to bring to an end the cynicism with which justice has been
viewed so far as a privilege of the affluent and more fortunate people in society. Thus, if the judiciary is to
play the noble role it ought to play as the guardian of justice, equality before the law needs to be realised in
fact with equal access to justice�.

The third workshop was already a practical application of the principles on which the discussions had
been held, and the participants examined the practical problems and possible reforms in specific areas of
labour laws, e.g settlement of disputes, arbitration, labour tribunals. These principles are:

1. That there is a need to encourage a bottom-up approach to legal reforms;

2. That informed discussions on the needed reforms are an essential part of the reform process itself and are
especially essential for the education of the public. Often dissatisfaction with the existing situations does
not go beyond the expression of frustration. It is necessary to raise such expressions to the level of more
informed discussion leading to constructive changes;

3. That the lawyers and judges are very important actors for promoting legal reforms which enhance democ-
racy and human rights. This is because they, more than enyone else, are aware of the complex problems
involved in achieving such reforms, and because they play a prominent role in implementing such reforms
once legislation is passed;

4. And that opportunities for such discussions are very limited.

In the light of these principles, the AHRC Human Rights School presents a series of �lessons� on
specific aspects of legal reforms with the hope that they will stimulate discussions which, over time will
become more and more informed, and will have an impact in developing a bottom-up pressure to effect actual
legal reforms.

We hope that people from different countries, faced with the same issues, will recognize the situations
and cases presented and offer their own ideas and efforts at solutions. In this way, there will also be opportu-
nities for fruitful �cross-fertilisation� of ideas and strategies, which ultimately leads to real learning.
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T H E  L E S S O N S

In order to stay as close as possible to the concerns faced by people daily, either as practioners, protago-
nists or as victims of the legal system,  �lessons�  are based on the issues raised by an Appeals Court Judge in
Sri Lanka concerning  the need for reforms in the legal system in Sri Lanka, and reported in a newspaper
article (reproduced below). Not by accident, the issues she raised echo the discussions of the consultations,
and fall within the general theme of �due process rights� as one facet  of the fundamental human rights
enshrined in international law, and deal with the problems of securing the process of �fair trial� as one con-
crete fundament of these rights.

So too, the lessons:

Theme: Due Process Rights

Sub-theme: Fair trial

Lesson 1.  Improving investigations and prosecutions

Lesson 2. Technology to deal with delays in adjudication

Lesson 3.  Police reforms as pre-requisite for the proper use of forensic facilities
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�Court of Appeal Judge Shirani
Tilakawardena said that the courts needed
to be victim friendly procedures  and it
was necessary  to move away from the
adversarial system to an inquisitorial  one.
She was delivering the Kanchana
Abhayapala Memorial Lecture at the
BMICH on 30th August and her theme
was The role of law and society in coping
with the crime wave that is sweeking the
country.

She said that  crimes related to
sexual abuses and abuse of children had
risen and every  abuse had gone up  while
burglary had relatively come down. Trac-
ing etiology of crime  both qualitatively
and quantitatively there had been an in-
crease. Pre-emption of non-violent solu-
tions, an attitude of disregard and increas-
ing numbers of professional hit-men was
that which had led to a surge in crimes.
She cited the poor being a large percent-
age of the population, the break down  of
the law enforcement mechanism, the leth-

argy of the police and the slowness of the
courts in resolving matters as being rea-
sons  for the rise in crime and said that
the slowness of our courts is incomparable
with those in any other developing nation. 
The punctuality  of some members of the
judiciary was in question.

The need of the state to priorities in
setting  aside funds was pointed out. She
said �when I was administering six high
courts and 35 other courts I found that I
did not have Rs 500 to repair a leak in the
roof. However, there is plenty of funding
for tamashas, pajeros, etc.� Calling to
identify target areas and taking action ac-
cordingly Justice Tilakawardena said  that
Ratnapura has recorded the highest num-
ber of rapes and Tangalle the highest num-
ber of murders outside of the North and
East.

The importance of safeguarding the
independence of institutions concerned in
the assurance of law and order was noted.

Slowness our courts is incomparable with those in any other
developing country

The Newspaper Article: The Island, 10 October 1999
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Like in Singapore it would be useful to
calculate the court delay in terms of how
much it costs. In the area of enacting laws
she identified the lack of consistency and
seeming contradictions in laws as being
problematic areas giving  the example of
the punishment stipulated for rape and
bigamy  as a contradiction - in the case
of rape the minimum sentence is 7 years
while in the case of bigamy the maxi-
mum sentence is two years.  She  cited
the provisions of the Evidence Ordinance
making the past conduct of a witness as
being relevant for the credibility of the
witness as being contradictory. In some
instances there was a disparity between 
substantive and procedural law citing the
possibility  of a suspected rapist to ob-
tain bail the next day as being such a dis-
parity. 

She pointed out that  the laws do
not have a proper cause and effect citing
an example of a sub inspector who was a
suspect in a robbery case held his posi-
tion until the time of trial. She said that
the steps prescribed upon a breach did
not always follow. 

Justice Tilakawardena said that
there was a need for improvement in the
area of crime and punishment citing  the
Rita Hones  rape and murder as being an
instance where justice was done swiftly. 
However, she said that  in 1997 follow-
ing the introduction of new provisions
relating to indictments there had been a
deluge of indictments in the High Court
of Colombo.  In 45 percent  of the cases
it was found that the accused was ab-
sconding and that there were 500 out-
standing warrants serviceable in the
Pettah Police division alone.

She said that there was a need for
introducing such systems as DNA print-
ing and the inclusion if possible the fin-
gerprint in the national identity card it-
self.  This would be useful in tracing the
accused�s  past record.  She explained
that the past record of the accused was
vital when sentencing him. She  added
however that offences relating todrug 
trafficking and paedophilia were among
those listed as being no-finger print-
able.�
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The issues raised in the article:

Judge Shirani Tilakawardena  raised the following issues:

o the advantages of an inquisitorial  system to the present adversarial system

o the slowness of the courts in resolving matters is one reason for the rise in crime and the need to
overcome this.

o introducing such systems as DNA printing for identificaiton purposes

L E S S O N  1

Theme: Due Process Rights

Sub Theme: Fair Trial

Specific issue: The move away from an Adversarial to an inquisitorial system; or Improvement

of the prosecutor�s Office?

Application: South Asian Countries in particular

Explanation of the issue

Sri Lanka�s Criminal Law system is based on the common law introduced during the colonial times(
1879 to 1948). Other British colonies in Asia and Africa too were introduced into same system. The Common
Law system differs from the Civil Law  system, which is also known as the French system. The Civil Law
system of criminal trials is called the Inquisitorial System. The Common Law system of criminal trials is
called the Adverserial system.

The main differences in actual practice is that of the prosecuting authority:

Under the Common Law system, the police conducts investigations into crimes by themselves.  After the
inquiries are completed, the police initiates the prosecution or the files are handed over to the Proscecutor�s
office.
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Under the Civil Law system, an Investigating Judge is involved in the investigations from the inception
and the police investigating the case have to obtain orders from the Investigating Judge from the very start on
all important matters. The suspect or his lawyers can make presentations to the Investigation Judge from the
inception.

As a result of the above procedure, the issues relating to the trial are examined at a much earlier stage
under the Inquisitorial  (Civil Law) system . Under the Adversarial (Common Law) system trial issues are
discussed only after the completion of police inquiries and after filing the charges.

Relevance of the issue to the theme of “fair trial”

There had been many complaints in many countries including in Sri Lanka that the police inquiries are
slow and that the police abuse their powers (For Details see our Web-site on statements of police Reforms) .
Such abuses include the following;

- Torture

- Forced confessions

- Corruption, leading to sending the guilty free and implicating the innocent

- Tampering with documents

- Unnecessary imprisoning of persons and baseless objections to bail

Those who argue in favor of introducing the Inquisitorial system believe that the involvement of an
investigating judge at an early stage of criminal inquiries will eliminate or at least reduce these problems. As
result they believe there will be quicker trials and human rights abuses by the police may be reduced.

However, there is the common realization that there is some thing drastically wrong in the way criminal
investigations takes place now and that reform is urgently needed.

Problems relating to implementation:

This involves at least doubling of the number of judges involved in Criminal courts. Next to the Trial
Judge an Investigating Judge has to be appointed. As there are many inquiries going on relating to many
crimes in each police area, one Investigating Judge for one court may not be sufficient.



11

H U M A N   R I G H T S   R E L A T E D  L E G A L  R E F O R M S
H

um
an Rights Related Legal Reform

s

Increase of judges mean increase of funding both as salaries and also for facilities for new judges.

An even more difficult problem is that Common Law and Civil Law are very different systems and a
shift from one system to the other cannot  be done overnight. Such a shift involves a complete change of the
laws and practices which have existed for over a century or so. This is difficult both  from the point of view the
habits of the entire population as well as the training of judges, lawyers and other court staff.

Suggestions for addressing the problems

THE VIGIL LANKA MOVEMENT, an organization comprising mostly of lawyers from Sri Lanka, work-
ing closely with the Asian Human Rights Commission and the Asian Legal Resouce Centre and several
eminent jurists from India have put forward several suggestions to address the same problems as the ones
Judge Shirani Tilakawardena is concerned with. The differences however, are that they suggest changes to the
Common Law practices themselves. They point out that such changes have already been brought about in
other Common Law jurisdictions such as Australia, England, United States , New Zealand and India.

In essence their suggestions are to improve the Prosecutor�s office.

The needed improvements are:

o That prosecutors office will be a trully independent one as one existing in countries mentioned above

o That all prosecutions be done by the Prosecutor�s Office( and not any more by the police)

o That legal officers of the Prosecutor�s Department be involved in giving legal advice to police engaged in
all crimes at a very early stage of investigations.

o That sub-offices of the Prosecutor�s Office to be situated in local areas, so as to facilitate easy access to
them by the court, the police and the  public.

o That the replies to all applications to court by the defence be replied to by the officers from the Prosecutor�s
Office and not by police.
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The advantages envisaged under this procedure:

o The police stations and police investigations will be brought under better scrutiny of legal officers

o There can be impovement of time schedules of dealing with matters

o There will be greater accountability

o This change will not cause a very great upheavel in the legal system

o It may be more cost effective.
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L E S S O N  2

Theme: Due Process Rights

Sub Theme: Fair Trial

Specific issue: Right to a speedy Trial: Can this be achieved without substantial improvement in
the use of technology in courts?

Application: South Asian Countries in particular

Explanation of the issue: Slowness of Courts

Judge Shirani Tilakawardena also talked about the slowness of courts and said situation is worse than
most third world countries.

In most neighbouring countries, such as Thailand, tape recorders are used to record evidence, which is
later transcribed into documents. This will reduce the delays due to absence of stenographers, which is con-
sidered one of the major causes for postponements of trials in Sri Lanka. One the other hand it reduces the
time taken in court for shorthand note taking or direct typing.

Furthermore, nowadays, in almost every country in Asia (India included), except Sri Lanka, computers
have replaced the typewriters. The delay in shifting to this is inexcusable.

Problems relating to implementation

Lack of resources can be cited as a reason for not initiating changes; however for this type of projects
there are many foreign governments and organisations that would help. Resistance may also come from
backward elements, but this will be negligible.

Suggestions for addressing the problems

For a solution, it is possible to learn from many countries, which have over come this problem to a
satisfactory degree and where the type of delay that exist in Sri Lanka and some other South Asian countries
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will be considered a scandal.

1. Improvement of basic technological facilities, such as

use of tape recorders for recording evidence;

use of computer facilities in courts;

use of email facilities for transactions between courts and other related agencies.

2. Making legal provisions for use of such technology.

3. Making the financial allocation for such tecnology- This has to be done by the Ministry of justice and
the  actual cost is not very much.

4. The training of judges and staff for use of such technology

5. Creating the impetus for use of such technology by exposing the judges, lawyers, staff and administra-
tors by exposing them the use of such technology and there by diminishing the frog in the well mentality

6. Creating the necessary leadership in the Judiciary and in the Ministry of Justice for this purpose.

What can the people and their organisations do?

1. Demand immediate end of delay. Show, delay is no longer necessary. By writing to the Government, to
news  papers and the like. A nation wide petition for this purpose is quite in point.

2. Teach people the inexcusable nature of the delays.

3. Keep it high as talking point till necessary decisions are taken and implemented.

The following is an example of such action:

A letter written by  the Vigil Lanka Movement and Asian Human Rights Commission after the  consul-
tation, in which a group of lawyers and Labour Tribunal Presidents participated, to the Chief Justice of Sri
lanka:
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August 10, 1998

Hon�ble the Chief Justice of Sri Lanka,
Chambers of the Chief Justice,
Superior Courts Complex
Colombo 12
Hon�ble Chief Justice,

We write on behalf of the Asian Human Rights Commission of Hong Kong (AHRC), and the Vigil Lanka
Movement of Sri Lanka.  Vigil Lanka Movement (VLM) is an organisation devoted to promotion of legal re-
forms conducive to the achievement of human rights in our country.  VLM and AHRC have held a consultation
on Legal Reforms Relating to Labour Law, from 31st July to 2nd August, 1998.  The participants were persons
with close familiarity with the different areas of labour legislation in this country.  They were lawyers, Presidents
of Labour Tribunals and trade unionirs.  We wish to submit to you certain matters of grave concern that were
brought up at this seminar.

The specific purpose of this letter is to bring to your notice one matter of grave concern expressed at this
seminar, relating to the administration of Labour Tribunals, namely the shocking limitations relating to the ab-
sence of basic infra-structural facilities required for functioning of these Tribunals.  During our seminar it be-
came very clear that the single factor contributing most to the immense difficulties in the administration of
Labour Tribunals is the absence of basic infra-structural facilities.  It was revealed that the building at Vauxhall
Street, Colombo, which houses some of the Tribunals, is a dilapidated one, totally unfit for the purpose.  There is
a gross inadequacy of stenographers for work in the Tribunals.  This inadequacy was pointed out as a primary
cause of postponement of cases in these Tribunals as well as in inquiries before Industrial Arbitrators who sit at
Narahenpita.  We are sure that you are aware of the difficulties caused by delays in the administration of justice.
In this specific field, the very purpose of the Industrial Disputes Act seems to have been lost.  A grave concern
was expressed by participants from trade unions about the gradual loss of faith in these institutions among the
public.

Perhaps, just the increase of a few more stenographers will not solve this problem.  The provision of
computers and making provision for tape-recording of proceedings which could later be reduced to writing, may
help a great deal to reduce the very serious problems now besetting these institutions.  The objection that the
making of these provisions may be too expensive does not seem to be sound.  Almost every institution is now
reverting to the use of computers and tape recording has become a common practice.  In fact, the recording
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facilities now used in our Tribunals by means of stenographers are primitive by modern day standards.  We are
also aware that international assistance is available for modernisation of communication systerms in courts.  We
are aware that at least on one occasion such assistance has been sought by the Government of Sri Lanka.

A further matter of importance is that some basic facilities such as proper toilets are not available to liti-
gants who come before these Tribunals.  As litigants spend long hours at these institutions the inconvenience
caused is considerable.

The matter raised above were highlighted at the seminar and relate to the dignity of the courts and the basic
respect owed by the State to all persons who attend the courts, namely Presidents of Tribunals, staff of Tribunals,
parties to litigation, witnesses and lawyers.

We take this opportunity of assuring you of the cooperation of AHRC and VLM in resolving the matters to
which we have drawn your attention.

Thank you.

Yours faithfully,

Basil Fernando Sunil Coorey
Director, AHRC President, VLM
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L E S S O N  3

Theme: Due Process Rights

Sub Theme: Fair Trial

Specific  Issue: Development of Forensic Facilities and Human Rights: Police reform as
a pre-requisite

Application: South Asian Countries in particular

Explanation of  the issue

Judge Shirani Tilakawardene also raised the issue of �introducing such systems as DNA printing for
identification purposes.� In fact the issue is not only of DNA, but improvement forensic facilities in general
and police returning to professional investigations of crime.

These two aspects can be discussed separately.

I. Improvement of forensic facilities

In several developed countries the shift from unacceptable  systems of investigations to improved ones
has been accompanied with wider and better use of forensic facilities. However, in many Asian countries the
tendency has been in the opposite direction. The non-use of even the existing facilities and the return to ways
of dealing with crimes in other ways than investigations and trials have caused the criminal investigation
system as a whole to deteriorate. The result is gross abuse of rights and speard of violence among the law
enforcement officers. Once again, technology assist the improvement of human rights, if steps are taken to
improve these facilities. This involves a review of existing technological facilities and introduction of new
ones.

Many countries have basic forensic facilities, such as :

- post-mortem facilities. (some do not have even these)

- finger-printing facilities.

- drug-testing facilities.
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- explosives testing facilities

The usual complaints are that results from the Laboratories conducting tests come very late and and trials
are delayed considerably because of this. In actual fact there is no reason for delay in this regard due to the
technological advances in recent times. Often, the reasons for delay are organizational, both in courts as well
as in these laboratories. Proper coordination, with use of computer facilities, can reduce these delays greatly.

Avoiding of this type of delay is mostly the responsibility of the government agencies dealing with
administration. Often it is the Ministry of Justice which deals with that. Such agencies can improve the orga-
nization of the systems of sending and receiving reports. The systems that exist now in many places have not
changed to keep up with the changes in communications, which have vastly changed.

Introduction of New Facilities

Technology has introduced many new facilities and they are often not very expensive. Various forms of
tests based on blood, on marks left on the scene of crime and various forms of photography are used as
modern forensic methods.

2. The police returning to a professional investigation of crime

The major problem regarding the use of forensic facilities is the unwillingness of the law enforcement
officers to use them. The practice in many countries in Asia is to use force rather than investigations. This and
many other related matters were discussed in two consultations on police reforms, conducted by the Asian
Human Rights Commission in collaboration with several other organizations. One was mainly on Cambodia
and the other on Sri Lanka.

There were some common findings;

1. That the break-down of discipline in Police systems begins from the disintegration of the top layers of the
system;

2. The disintegration of the top is caused by political reasons, as some politicians view the existence of a
professional police force as a threat to them; others try to use police for their advantage.

3. When such disintegration takes place, criminal investigations suffer greatly.

4. When criminal investigations begin to suffer, new practices are introduced and these new practices in time
become the �normal� and habitual.
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5. When that happens the laws regarding the investigation and prosecution of crimes which are in the country�s
Penal Code, and the actual practice of criminal investigation become two very different things.

Thus any talk of reform of Criminal investigations must begin with reform of the police. However,
instead of this, the emphasis these days is to increase punshments to discourage crimes. This can not be a
substitute for police reforms.

3. Impunity of offenders:

Indeed, the ineffective and/or breakdown of the judicial system and prosecution procedures are them-
selves the very practical and real causes of impunity of those responsible for crimes and human rights abuses.
Next to the popularly understood concept of �legal� impunity, AHRC has listed a number of ways in which
impunity is practically induced:

o Legally declared impunity : Exemption from prosecutions by Constitution-statute-regulation or custom.

o Impunity due to failure of law enforcement : There are offences, and no exemption from prosecution, but
impunity lies in the failure to do proper criminal investigations. Criminal investigations are prevented due
to various pressures.

o Impunity due to defects in the judicial system or judicial process : Lack of respect for judicial indepen-
dence, breakdown of judicial system.

o Impunity due to erasing of evidence: Kill or hide witnesses � destroy records � destroy material that may
be used as evidence or do not record complaints.

o Impunity due to limits of power and independence of criminal investigating and prosecuting Authorities
or Judiciary.

o Impunity due to lack of laws: Here it is not a question of exemption but the absence of any offence at all;
or it may be absence of criminal procedures or suspension of laws by internal security laws or emergency
laws.

o Impunity due to no prosecutions: Here there is an offence, no exemption; investigations are done but no
prosecution takes place. Prosecutions are prevented due to various types of pressures.

o Impunity due to breakdown of Criminal Investigation Units or Prosecution Units
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o Impunity due to the inability or unwilliness of states to spend necessary funds for criminal investigation
and prosecutions, as a result of which needed competence and resources may be absent.

o Impunity due to cultural factors: All legal requirements are present, but victims and society do not come
forward to complain or prosecute due to fear; shame, lack of faith in the system or cultural inhibitions.

 (see chart in Human Rights SOLIDARITY vol.9 No 5, May 1999)

What can the people and their organizations do?

1. Report, discuss and publicise the problems faced

2. Make concrete proposals for reforms

3. Lobby for these reforms

For example:

The Consultation on Police Reforms organised jointly by the Vigil lanka Movement, Vigil India Move-
ment and AHRC in Bangalore, India, 7-11 April 1999 formulated a comprehensive Proposal on Police Re-
forms, which included the following basic recommendations:

On the Mission of the Police:

��..The new situation demands that the police change their role from one of coercive colonial model to
that of a service model in keeping with the pressures of modern times,

for example, embodying the following resolve:� ..

�Being members of the premier law enforcement agency in the country, it will be our commitment as
officers of the police department to provide a quality service to the community efficiently and effectively in
an honest, courteous, just and impartial manner in providing safety, security and protection; act within the
framework of the law with due respect for promotion and protection of human rights and maintenance of the
rule of law; and thereby earn the trust, confidence, recognition and acceptance of the public as their friend and
protector.�

On the relations between the Police and Community:

�� the police should develop strategies and methodologies to win the public confidence. It is imperative
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that such strategies are accepted and implemented department-wise with zeal and enthusiasm, thereby provid-
ing a better service while giving due recognition in evaluation of officers for promotion and upward progress
in the department.��

On Organisational Chain of Command:

�� there is a need for structuring the police force on sound lines to help create and preserve a society
where the rule of law and human rights are respected��

�The police organisation everywhere is hierarchical and pyramidal in structure. The large body of
constabulary is at inspector-general of police (IGP) or director-general of police as in India) at the top. The
police department as a monolith organisation has a chain of command and flow of authority from the top to
the bottom�

�..The present arrangement will operate against professionalism. It would encourage people who can
please the political executive to manipulate for the post. Such appointments would not instil confidence nor
help to generate a proper chain of command or command control structure. The Sri Lankan police need a head
of the department, a professional selected from the force who can give correct leadership��

On Interference by Politicians in Administration of Police department:

��, there is the need to restore the traditional chain  of command working through the IGP and
strengthen his position by ensuring a reasonable period of tenure.�..

On Militarisation of Police

��The military way of dealing with enemies is different to police functions of criminal investigation
and maintenance of law and order. A very deliberate attempt must be taken to rid the police force of the
military mentality and habits.

For this purpose it is necessary to separate units engaged in criminal investigation work from those
engaged in law and order functions. The units like those engaged in riot control must function separately.��

On Police and training:

��Raising the professional standards of the police should be considered an urgent challenge. Imme-
diate steps should, therefore, be taken to set up a fully-fledged police academy to this challenge��.

On Prosecutions:
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�� . In many jurisdictions, the situation has now changed, with representatives of prosecuting depart-
ments playing a greater role in advising on investigations into crime and preparing prosecutions at a much
earlier stage before receipt of the completed files from the police. Adoption of a similar practice would im-
prove the quality of criminal investigations in the country. Such advice from professional prosecutors can also
go a long way to elimination of torture��. the intervention of professional prosecutors will also be helpful
in instilling professional habits of proper investigation on police investigators��.

On Instructions on Persons in Police Custody:

��. Due to very serious deterioration of the situation in recent times it is necessary to re-issue and
constantly to remind these instructions. We recommend that the IGP in Sri Lanka should issue such instruc-
tions.��( recommended is a very useful model for such instructions taken from the Indian Supreme Court
judgement in the case of D.K. Basu V. State of W.B: see full text of the proposal)

On the Human Rights Commission:

��It is a well established principle in the international law and the Sri Lankan law expressed through
the Sri Lankan Constitution and the Convention Against Torture and Cruel Inhuman and Degrading Treat-
ment or Punishment Act No. 22 of 1994 that torture is a fundamental violation of the Sri Lankan law and is not
allowed under any condition.

It must be noted that enormous developments in the field of international jurisprudence on human rights
have taken place during last 50 years.

We recommend:

o That the commission using its power lays down guidelines to be followed by the police and other members
of the armed forces with regard to arrest and treatment of persons in their custody, and procedures to be
followed in the event of cell murders and inquests in these circumstances.

o That its officers make regular visits to police stations and other places of detention to monitor and prevent
torture and other inhuman treatment.

o That it appoints without delay such number of sub-committees at the provincial level using the power
vested upon it to exercise such powers of the commission as may be delegated to them.

o That it provides in-depth training to its members and staff on international human rights law using the
good offices of the United Nations and other international agencies.
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o In cases the police authorities do not take action on proven allegations of torture and other violations of
human rights, the commission must refer the matters to the Supreme Court for action, including action for
contempt of court in instances where the Supreme Court directives for holding of such disciplinary inquir-
ies are ignored.

o That the powers of the commission be expanded to enable the commission to enforce their decisions.

o That the commission takes speedy action on the matters mentioned above and thereby enhances the
confidence of the community in its ability to promote and protect human rights. �

On Police and Promotion of Human Rights Education:

��Establishing new structures of the State, especially police force agencies and personnel, can be
easily, effectively and meaningfully made responsible for human rights violations on one hand, and can be
made to internalise basic respect for dignity of the individuals on the other.

Human rights education: an exercise in assimilating, creating, and disseminating knowledge is a power-
ful means of influencing and bringing attitudinal change in the police behaviour, with the citizens ultimately
aiming at promotion of human rights.�

Human Rigths education for the Police  is based on the principle that:

�Police have two responsibilities: one as a law enforcement agency and the other as an institution to
protect the rights of citizens enshrined in the Constitution. Police service has to develop attitudes on the basis
of concepts of social justice contained in the Constitution. Only such attitudes will promote the use of strate-
gies and skills compatible with human rights standards in the law and order functions of the police.

Human rights education for the Police has the following Objectives and Strategies:

1. Police force must learn to use the power positively for the protection of both international and national
human rights standards.

2. Human rights education requires strong linkages and networking between police force and human
rights activists and various non-governmental organisations (NGOs).

3. Human rights education must encompass in it a strong research component on various aspects of
human rights and their complexities
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o Human Rights education for the Police should include , among other subjects, the following:

o Police protection for human rights and constitutional governments.

o Human rights-friendly skills and strategies in tackling law and order problems.

o Balance between freedom and social control power of the police, use of force, action in exercising the right
of private defence.

o Use of force - choice of a lesser evil use of �intelligence� in law and order functions, police attitudes in
dealing with different types of agitation - political agitation and use of human rights-friendly skills, labour
and student unrest and use of human rights. Preventive strategies for communal agitation and other similar
situations must be addressed.

(The full text of the Proposal on Police Reform can be found in  Human Rights SOLIDARITY, June 1999 Issue,
Volume 9 No. 6, available from the AHRC; or on AHRC web-site: www.ahrchk.net)


